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FROM DIRTY TO GREEN: INCREASING ENERGY EFFICIENCY
AND RENEWABLE ENERGY IN ENVIRONMENTAL
JUSTICE COMMUNITIES

DEBORAH BEHLES*

I. INTRODUCTION

HE stifling summer heat that raged across the nation was difficult for

everyone, but one group had a more difficult time than others—those
who could not afford to cool their homes. Disparities like these will likely
only get worse. Poor communities of color that are already vulnerable and
disproportionately impacted by pollution will shoulder a larger burden of
climate change impacts. These neighborhoods, often called environmen-
tal justice communities, have fewer resources to adapt to the effects of
climate change. More measures should be taken to increase the develop-
ment of renewable energy and energy efficiency in environmental justice
communities before the gap becomes worse.

A myriad of policies promote the development of renewable energy
and energy efficiency resources throughout the United States. These mea-
sures are justified by reasons ranging from energy security and job crea-
tion to environmental mitigation. Many of these measures are not
targeted towards any particular community, but rather are general mea-
sures designed to encourage the development of these resources in a par-
ticular state or area of a state. A limited number of policies have strayed
from this general approach and are designed to target sectors of the popu-
lation that are more vulnerable to rising energy prices. These policies are
often focused on lowering a person’s energy bill rather than reducing a
person’s energy needs and environmental burdens. Most recently, the
federal government authorized some funding to encourage energy effi-
ciency and renewable energy development in low-income communities in
the recovery fund. These funds, however, were limited and are unlikely to
reoccur.

New policies are needed to increase renewable energy development
and energy efficiency in environmental justice communities. Current
measures are insufficient to help these communities when energy prices
and temperatures rise, as they are expected to. The right policies could
reduce pollution in areas that are already overburdened and would pro-
vide these vulnerable communities with new economic opportunities. To

* Associate Professor and Staff Attorney at Golden Gate University School of
Law. The author thanks Golden Gate University School of Law for its support of
this article; the Environmental Law and Justice Clinic’s faculty, staff, clients, and
students for their support and inspiration; Shanna Foley for her research
assistance; and the students at the Villanova Law Review for their skillful editing.
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develop new policies, innovative renewable energy structures including
on-bill financing and a feed-in tariff should be explored. In addition,
policymakers should examine the environmental tools used in settlements,
mitigation measures, and pollution fees as potential areas for innovation.
Finally, policymakers need to consider: how to assure benefits help the
targeted community, gentrification issues, whether a separate entity can
administer the program, and the potential legal implications.

II. CurreNT PrOGRAMS ARE NoT ENoucH

A decade ago, the environmental justice movement recognized the
need to improve the environmental sustainability of poor communities
and communities of color by encouraging the development of renewable
energy and energy efficiency:

A just transition is about making sure no group of people shoul-
ders a disproportionate burden when it comes to transitioning to
a renewable resource economy. Effective climate policy will not
only phase out fossil fuels in favor of renewables, but it will also
make the transition as fair as possible. To ensure equity and self-
sufficiency, policies must engage and empower communities with
the information and resources to transition a resource
economy.!

Transitioning environmental justice communities to greener economies
has continued to be a focus of organizations in the environmental justice
movement.? Meanwhile, government entities have also acknowledged the
value of renewable development in environmental justice communities,
along with the barriers that these communities face.?

1. See Ansje Miller & Cody Sisco, Ten Actions of Climate Justice Policies 4 (Second
Nat’l People of Color Envtl. Leadership Summit—Summit II, Resource Paper Se-
ries, 2002), available at http://www.ejrc.cau.edu/summit2/SummlIIClimateJus-
tice%20.pdf (discussing ten principles for climate change policies).

2. See, e.g., ENVTL. JUSTICE LEADERS WORKING GRP., ENVIRONMENTAL JUSTICE
AND THE GREEN EcoNomy: A VISION STATEMENT AND CASE STUDIES FOR JUST AND
SusTAINABLE SoLuTIONS (2010), available at http://ejstimulus.files.wordpress.com/
2010/03/ejreport-english1.pdf (highlighting work of community-based environ-
mental justice groups that aim to create sustainable energy); KRISTEN ZIMMERMAN,
MOVEMENT STRATEGY CTR., DARE TO CHANGE: ENVIRONMENTAL JUSTICE LEADERSHIP
FOR CLIMATE JUSTICE, SUSTAINABLE COMMUNITIES AND A DEEP GREEN EcoNomy
(2010), available at http://funderservices.movementstrategy.org/a/wp-content/
uploads/Dare_To_Change.pdf (discussing transitioning of environmental justice
movement towards advocating for sustainable economy based on clean energy);
Forgotten Communities in the South: Environmental Justice and Building a Green Society,
Goopb Joss GreEN Joss (2012), available at http:/ /www.greenjobsconference.org/
node/680 (describing conference on transition of environmental justice
communities).

3. See CaL. ENERGY CoMM’'N, 2011 INTEGRATED ENERGY Poricy REpPORrRT 45
(2012), available at http://www.energy.ca.gov/2011publications/CEC-100-2011-
001/CEC-100-2011-001-LCF.pdf (“Rooftop PV in urban environments can provide
value to these communities by reducing the health and environmental impacts of
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Despite that recognition, few policy measures have been enacted to
encourage green development in the areas of the country that need it
most. Two main federal programs are focused on helping members of
low-income communities ease their energy burdens: the Low-Income
Home Energy Assistance Program (“LIHEAP”) and the Weatherization As-
sistance Program (“WAP”). LIHEAP, the larger program, provides finan-
cial support to low-income households to pay energy bills, and WAP
provides funding to assist low-income families with energy efficiency up-
grades. In addition to these programs, some states have also created pro-
grams through mechanisms such as public benefit charges that assist low-
income communities with energy needs.

Although these programs are beneficial for low-income households,
and should be continued, additional programs are needed to adequately
assist environmental justice communities. The focus of the existing pro-
grams is direct subsidies to lower current energy bills. These programs,
although admirable, are merely bandages over a larger problem. There is
evidence that these programs already have difficulty serving the portion of
the population most in need.* Moreover, if energy prices increase, as they
are expected to, the energy burden on these low-income communities will
also rise, making these temporary fixes increasingly difficult to sustain.’
Another approach needs to be taken.

A.  Federal Programs

In 1981, Congress passed the LIHEAP, with the goal of assisting low-
income households. The LIHEAP particularly targets those households
that spend the largest portion of their income on energy, and assists them
in meeting their immediate home energy needs.® To give some perspec-
tive on size and trends, LIHEAP had a $5.1 billion grant in 2010, a $4.7
billion grant in 2011, and a $3.5 billion grant in 2012.7 These programs

fossil-fueled power and increasing economic revitalization and creation of local
green jobs. However, rooftop solar is not always accessible to these communities
due to the high upfront cost of these systems.”).

4. See Tracey M. Roberts, Mitigating the Distributional Impacts of Climate Change
Policy, 67 WasH. & Lek L. Rev. 209, 264 (2010) (“Uptake under these benefits sys-
tems is historically low.”).

5. See, e.g., Victor E. Schwartz, Phil Goldberg & Corey Schaecher, Why Trial
Courts Have Been Quick to Cool “Global Warming” Suits, 77 TExN. L. Rev. 803, 829
(2010) (noting that funding for Low Income Home Energy Assistance Program
“would need to be increased significantly if home heating oil prices had to incor-
porate costs allegedly related to global climate change”).

6. See Low Income Home Energy Assistance, 42 U.S.C. §§ 8621-8630 (2006)
(establishing Low Income Home Energy Assistance Program). Parts of the Low
Income Home Energy Assistance Program were amended in 2005 by Subtitle B of
the Energy Policy Act of 2005.

7. See LIHEAP Funding Tables, U.S. DEp’T oF HEALTH & HUMAN SERVS., http://
www.acf.hhs.gov/programs/ocs/liheap/funding/fund.html (last updated Apr. 27,
2012) (providing data of all LIHEAP funds allocated to states, as well as what por-
tion of funds are used as block grants and emergency contingency funds).
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are available in all fifty states, five territories, and about 140 tribal organi-
zations.® The amount of federal funding available in a particular state de-
pends on its weather and the size of its low-income population.® Some
states supplement the federal funding with state funding through differ-
ent measures such as public benefit charges.!® To be eligible, the house-
hold’s income cannot exceed 150% of the poverty level.!!

In the past, much of the grant money has been utilized to lower the
energy bill for qualifying residents for a particular month.!? Some of the
states limit this funding to only cover heating assistance, and not cooling
assistance. This includes states that recently had high heat levels such as
Colorado, Iowa, Kansas, and Maryland.!® Some states have also included
limited weatherization components within the constructs of the
LIHEAP.!'* For example, Wisconsin has a public benefits fund, supported
partly by the federal government,!® which provides low-income energy as-
sistance and low-income energy efficiency programs.!® More recently, ex-
treme heat waves have led some states to announce plans to grant certain

8. See 42 U.S.C. §§ 8621-8630 (establishing LIHEAP). The law allows states,
territories, and Indian tribes and tribal organizations that want to assist low-income
homes to apply for a grant. See id. at § 8623 (defining state allotments and eligible
states, territories, and tribal organizations).

9. See LIHEAP Fact Sheet, U.S. DEP’T oF HEALTH & HUMAN SERvs., http://www.
acf.hhs.gov/programs/ocs/liheap/about/factsheet.html (last updated Jan. 18,
2011) (discussing type of grant, appropriation, legislative authority, purpose, and
target population of LIHEAP). In 2010, the block grant for the program was $5.1
billion. See id.

10. See, e.g., CONN. GEN. STAT. § 16-262c(b) (4)—(5) (2011). In Connecticut, a
law requires a combined public benefit charge, which electric utilities use to assist
low-income customers with their energy bills. See id.

11. See LIHEAP Eligibility Criteria, U.S. DEr’'T oF HeaLTH & HUMAN SERvs.,
http://www.acf.hhs.gov/programs/ocs/liheap/guidance/eligibility.html (last up-
dated May 8, 2012) (describing eligibility criteria for LIHEAP assistance). This law
also includes a measure based on the state’s median income. See id.

12. See, e.g., LEGISLATIVE BUDGET & FIN. ComM., THE ADMINISTRATION OF PENN-
sYLVANIA’S LIHEAP GranT AND Crisis ProGram (2012), available at http://
Ibfc.legis.state.pa.us/reports/2012/67.pdf (detailing how majority of funds from
Pennsylvania program goes to grants for low-income homes to help with heating
costs).

13. See Percent LIHEAP Funds By Program Component, U.S. DEP’T oF HEALTH &
Human Servs. (Dec. 3, 2012), http://liheap.ncat.org/tables/FY2012/components.
htm.

14. See NExus MKkT. RESeEARCH, INc., EvaLuaTiON oF THE 2005 UI HELPS AND
Wrar Low-INCOME WEATHERIZATION PROGRAMS: FINAL REPORT 111-13 (2006), avail-
able at http://www.ctsavesenergy.org/files/UI%20Helps%20-%20WRAP %20final
%20report%20FINAL%2012-18-06.pdf (describing weatherization programs in
New York, Rhode Island, Wisconsin, and New Jersey).

15. See Wis. Stat. § 16.957(2) (a)(1)—(4) (2007) (enumerating sources of
funding for Wisconsin’s low-income assistance program). Wisconsin’s public bene-
fit fund aggregates funds from charging utilities a public benefits charge, federal
funds through the LIHEAP and the WAP, and voluntary contributions. See id.

16. See 1999 Wisconsin General Assembly, Act 9, § 109 (codified in part at Wis.
Stat. § 196).
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low-income families funds to purchase air conditioners or fans to help alle-
viate the heat.!”

LIHEAP funding has also been used sparingly to help develop renew-
able resources. For example, California has a “Solar for All California”
program, which receives funding through the state’s LIHEAP.'® This pro-
gram was created with the recognition that a low-income household can
spend over fifteen percent of its income on energy.!® It had a goal of
installing 1,000 new solar photovoltaic systems that would produce 1.5
megawatts (MW) of renewable energy.?° Over half of the approved
projects are planned for multi-family residences.?!

In addition to LIHEAP, the Department of Energy runs a program
called the WAP, which was created in 1976 during the oil crisis, with the
goal of reducing the energy burden for low-income homes.?? This pro-
gram employs energy audits to determine the most cost-effective energy

17. See Lisa K. Brown, Fuairfax County Offers Cooling Programs, KINGSTOWNE-
RoseHiLL Patca (June 27, 2012), http://kingstowne.patch.com/articles/ cooling-
assistance-fairfax-county-heat-wave (discussing cooling assistance options in Fairfax
County); Nathan Brown, Some NY Residents Lligible to Get Free Air Conditioners, TIMES
HeraLD-RECORD (July 1, 2012), http://www.recordonline.com/apps/pbcs.dll/arti-
cle?AID=/20120701/NEWS/207010317 (explaining that New York’s governor an-
nounced that $3 million of program funded by LIHEAP) will be used to allow
eligible families that have medical condition to purchase air conditioners); Karla

ames, Fan Distribution and Energy Assistance Programs, NEBRASKA RADIO NETWORK
(June 12, 2012), http://nebraskaradionetwork.com/2012/06/12/fan-distribution-
and-energy-assistance-programs.

18. See Car. DEP’T OF CMTY. SERVS. & DEV., About Us, SOLAR FOR ALL CALIFOR-
NIA, http://www.csd.ca.gov/documents/Programs%20tab/Energy/Solar%20For%
20A11%20CA /FinalEnglish.pdf (last visited July 18, 2012) (on file with Villanova
Law Review) (“California has used this funding for more traditional weatherization
measures like insulation and caulking, but with the growing awareness of the bene-
fits of solar, CSD wanted to find a way its low-income customers could benefit.
CSD set aside $14.7 million, challenging our providers to design an approach that
met program objectives.”).

19. See CaL. DEP’T OF CMTY. SERVS. & DEV., FIFTH PROGRAM QUARTER: JUNE 1,
2011-Aucust 31, 2011 1 (2011), available at http:/ /www.csd.ca.gov/Portals/0/Doc-
uments/Jun2011-Aug2011-S4AStatus[1].pdf.

20. See id. The initial grant for the program was $14.7 million from funds in
the 2009 LIHEAP. See id. Energy providers leveraged an additional $2.25 million
for the program. See id. The program is slated to meet its goal in Spring 2012. See
id.

21. Seeid. at 2. 300 multifamily units were approved for Los Angeles and 295
multifamily units were approved for San Bernadino.

22. See Weatherization & Intergovernmental Program: About, U.S. DEP'T OF EN-
ERGY, http://wwwl.eere.energy.gov/wip/wap_history.html (last updated Apr. 14,
2010).
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efficiency projects for homes.?? Weatherization can include a variety of
projects that help a home more efficiently adapt to changing weather.?*

The WAP recently received $5 billion in funding from the American
Recovery and Reinvestment Act of 2009 (“Recovery Act”).25 The Depart-
ment of Energy has used a small portion of that Recovery Act funding to
launch a program called Sustainable Energy Resources for Consumers.26
This program allows agencies administering the WAP to increase energy
efficiency and renewable energy above what can be installed under the
WAP. However, it is estimated that only approximately $11 million, out of
the total $5 billion, will be spent on 1,000 solar photovoltaic
installations.??

These programs generally assist households that have high-energy
burdens relative to income. They do not take into account environmental
burdens and other factors that should be considered if these programs are
to target the population with the greatest need. Another significant prob-
lem with these programs is that the majority of the funding will be needed
year after year because it is used to help pay energy bills.28 Only a small
percentage of the total funding for these federal programs has focused on
trying to prevent homeowners from continuing to face the same energy
burdens in the future. An additional issue with these programs is that they
only help a small fraction of the population in need.?? In many states,
only around one-third of the population that falls below 75% of the pov-
erty line receives assistance.? Finally, as shown by the shrinking budget of

23. See id. (explaining how energy audits “proved to be a key advance for
weatherization service providers since it required every home to be comprehen-
sively analyzed before work began in order to select the most cost-effective mea-
sures and the best approach”).

24. See 10 C.F.R. §440.3 (2009) (defining weatherization materials).
Weatherization projects can include “[c]ooling efficiency modifications” such as
replacement of air conditioners, “[flurnace efficiency modifications,” weather-
stripping or shading devices. Id.

25. See American Recovery and Reinvestment Act of 2009 Pub L. No. 111-5,
§ 201, 123 Stat. 115, 138; Weatherization & Intergovernmental Program: Technical Assis-
tance, U.S. DEP'T OF ENERGY, http://wwwl.eere.energy.gov/wip/assistance.html
(last updated Oct. 22, 2012).

26. See U.S. DEP’T oF ENERGY, SERC GrRANTS ExPAND WEATHERIZATION TECH-
NOLOGIES (2011), available at http://wwwl.eere.energy.gov/wip/pdfs/serc_fact
sheet.pdf. Out of the $5 billion grant from the Recovery Act, only $90 million was
used for Sustainable Energy Resources for Consumers grants. See id.

27. See id.

28. See David A. Super, From the Greenhouse to the Poorhouse: Carbon-Emissions
Control and the Rules of Legislative Joinder, 158 U. Pa. L. Rev. 1093, 1147 (2010) (ar-
guing that low-income households “depend on the uncertain and largely episodic
support of altruists, many of whom have other commitments”).

29. See id. at 1169-70 (commenting on varying quality and efficacy of state
home energy assistance programs). As Super summarized, “[s]Jome [states] pro-
vide thin, almost irrelevant, subsidies to large numbers of people; others offer
more substantial aid but only to a tiny fraction of low-income families.” Id. at 1169.

30. See U.S. DeP'T oF HEALTH & HuMAN SERvVS., Low INncoME HOME ENERGY
AsSISTANCE PROGRAM: REPORT TO CONGRESS FOR FiscaL YEAr 2008 39-40 (2011),
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LIHEAP, these programs are often subject to budget cuts. As the popula-
tion expands, the climate gets hotter, and energy prices rise, these federal
programs will not be adequate to meet the needs of environmental justice
communities. New, innovative policies need to be developed.

B. State Policies

Several states and cities have developed programs and policies to re-
duce low-income communities’ energy burdens. As discussed above, sev-
eral states use the LIHEAP funds in conjunction with other funding
mechanisms to run energy assistance programs.?! In addition, some states
and cities have started direct grant programs to fund renewable develop-
ment in environmental justice communities. For example, from 2001
through 2006, San Francisco spent approximately $1 million in an envi-
ronmental justice grant program that resulted in forty-two solar units be-
ing installed.3? An independent audit estimated that the program served
350 people, which included the training and employment of sixteen peo-
ple.3® These direct grant programs are often instituted alongside other
forms of asistance.3*

Grant programs are funded in a number of ways. For example, pursu-
ant to California’s plan to develop one million solar roofs under the Cali-
fornia Solar Initiative (“CSI”), California sets aside ten percent of the total
budget for two programs that are reserved for low-income residential solar
development.®®> One of the CSI programs, called Multifamily Affordable
Solar Housing (“MASH”), provides incentives for the installation of solar
photovoltaic generating systems on low-income multifamily housing struc-
tures.?6 The other CSI program, called the Single-Family Affordable Solar

available at http://www.acf.hhs.gov/programs/ocs/liheap/publications/liheap08
rc.pdf (listing number of households assisted by state and poverty level). Some
states are even lower than a third. For example, in New Hampshire, only 19.2% of
the population that fell below 75% of the poverty line was served by the program.
Id. As one commentator summarized, “the amount allocated for low-income subsi-
dies is far lower than the estimated $60 billion low-income households spent on
utility bills during 2006.” Ann E. Carlson, Heat Waves, Global Warming, and Mitiga-
tion, 26 UCLA J. ExvtL. L. & PoL’y 169, 209 (2008).

31. For a further discussion of states combining these sources of funding, see
supra notes 6-30.

32. TecHLaw, INC., INDEPENDENT EVALUATION OF THE ENVIRONMENTAL JUSTICE
GRraNT PrOGRAM 18 (2006), available at http://www.sfenvironment.org/sites/de-
fault/files/fliers/files/sfe_ej_independent_evaluation_grant.pdf.

33. See id.

34. See Zachary Shahan, Go Solar in San Francisco! . . . How Much Does It Cost?,
CLEaN TeEcHNICA (May 11, 2011), http://cleantechnica.com/2011/05/11/go-so-
lar-in-san-francisco-how-much-does-it-cost/ .

35. See S.B. 1, 2006 Leg. (Cal. 2006) (codifying eligibility requirements and
program budget for California Solar Initiative); Assemb. B. 2723, 2006 Leg. (Cal.
2006) (requiring CPUC to ensure that at least 10% of CSI funds were used for
installing solar energy on low-income residences).

36. CAL. CTR. FOR SUSTAINABLE ENERGY ET AL., MULTIFAMILY AFFORDABLE SO-
LAR HousING SEMIFANNUAL PrOGREss REPORT 6-7(2010), available at http:/ /www.
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Homes (“SASH”) program, offers incentives for photovoltaic installa-
tion.3” Both of these programs “substantially subsidize” solar development
in low-income neighborhoods.?® In addition to these incentives, the
SASH program also promotes energy efficiency, workforce development,
and green jobs training.3® These other aspects of the SASH program have
been found useful for helping a community transition to renewable en-
ergy.*® Another California Solar Initiative program directly targets solar
water heating systems for low-income, multifamily residences by providing
direct financial incentives to install solar water heating systems.*! Al-
though these programs have done well on recent evaluations, a common
theme is the need to obtain more funding.*> Part of the problem is that
these programs were originally envisioned as surviving on community fi-
nancing, but that has not proven feasible.*?

Another approach has been the creation of loan programs for qualify-
ing individuals. For instance, Connecticut has a program called the Hous-
ing Investment Fund that offers loans for energy conservation.** In
particular, it helps finance loans to undertake projects such as upgrading
heating and cooling systems or improving hot water equipment with low,

cpuc.ca.gov/NR/rdonlyres/ COEEF9DF-1EF4-4C9A-965D-683205D59293/0/MASH
SemiAnnualProgressReport_July2010.pdf (describing program and its progress).

37. See CSI Single-Family Affordable Solar Homes (SASH) Program, CaL. Pus. UTILs.
Comm'N, http://www.cpuc.ca.gov/PUC/energy/Solar/sash.htm (last updated
Dec. 17, 2012).

38. See CAL. CTR. FOR SUSTAINABLE ENERGY ET AL., supra note 36, at 6.

39. See CaL. PuBLic UtiLs. CoMM'N, CALIFORNIA SOLAR INITIATIVE PROGRAM
Hanppsook (2012), available at http://www.gosolarcalifornia.ca.gov/documents/
CSI_HANDBOOK.pdf (generally describing program).

40. See NAVIGANT CONSULTING, INC., CALIFORNIA SOLAR INITIATIVE—Low-IN-
COME SOLAR PROGRAM EVALUATION: MARKET AsSSESSMENT REPORT 4 (2011), available
at  http://www.cpuc.ca.gov/NR/rdonlyres/EB601615-61B3-43B2-B034-EEC95AF
46708,/0/CSISASHandMASHMarketAssessmentReport.pdf (explaining additional
incentives of SASH program).

41. See California Solar Initiative CSI—Thermal Program, Low-Income Program, Go-
Sorar CaL., http://www.gosolarcalifornia.ca.gov/solarwater/low_income_solar_
water.php (last visited Oct. 6, 2012). Installations of solar water heaters have
lagged behind installations of solar panels in California. See Tor Valenza, California
Expands Solar Thermal Incentives for Low-Income Housing, RENEWABLE ENERGY WORLD
(Apr. 18, 2012), http://www.renewableenergyworld.com/rea/blog/post/2012/
04/ california-expands-solar-thermal-incentives-for-low-income-housing.

42. See, e.g., NAVIGANT CONSULTING, CALIFORNIA SOLAR INITIATIVE SASH AND
MASH PROGRAM ADMINISTRATOR PERFORMANCE AsSESSMENT REPORT 5 (2011), avail-
able at http:/ /www.cpuc.ca.gov/NR/rdonlyres/3A60572D-725B-434E-A525-077428
DE4E5D/0/CSIMASHandSASHPAAssessmentReport_2011.pdf.

43. See id. at 7 (noting that “[m]any projects with an Installed or Competed
[sic] status indicate that gap funding is required but do not have a funding source
indicated”).

44. See generally Conn. Hous. Inv. Funp, INc., REspONDING TO CHANGE (2010),
available at http://www.chif.org/public/uploads/files/annual_reports/2010_
annual_report.pdf.
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affordable rates.*> Another approach that has been taken is combining
loans and grants for eligible residents. For instance, New York has an As-
sisted Home Performance Program, which grants up to 50% of the cost of
energy efficiency improvements to eligible families and then loans money
at a subsidized rate.*® The average homeowner under this program saves
$910 per year on energy costs.*?

Unfortunately, some of the funds for these programs have been disap-
pearing recently. For example, Michigan used to have an approximately
$85 million Low-Income and Energy Efficiency Fund (“LIEEF”) that
helped finance energy efficiency and renewable energy projects to assist
low-income communities. After the initial funding mechanism ran out,
the Michigan Public Service Commission (“PSC”) attempted to fund the
program through ratepayer funding, but a state court determined that the
“administration of a LIEEF does not fall within the scope of the PSC’s
general statutory powers.”*® Later, the Michigan Legislature replaced
LIEEF with the Vulnerable Household Warmth Fund, which was financed
with a much smaller one—-time grant of $23 million.4°

III. Wny DIsTRIBUTED RENEWABLE ENERGY AND ENERGY EFFICIENCY
SHouLD BE INCREASED FOR VULNERABLE COMMUNITIES

Federal and state programs need to be reengineered to prevent en-
ergy and pollution disparities from getting worse.’® To that end, small-
scale distributed renewable generation projects and energy efficiency mea-
sures should be encouraged in environmental justice communities. Sev-
eral reasons support an increased focus on such projects generally, as well

45. See Residential Energy Efficiency Financing Program, CoNN. Hous. Inv. Funp,
Inc., http://www.chif.org/page/borrower-information-and-application (last visited
July 6, 2012).

46. See Assisted Home Performance Program with ENERGY STAR, N.Y. STaTE EN-
ERGY RESEARCH & DEv. AuTh., http://www.nyserda.ny.gov/Funding-Opportunities
/Current-Funding-Opportunities/Assisted-Home-Performance-Program-with-
ENERGY-STAR.aspxrsc_database=web (last visited Apr. 16, 2012).

47. See ENERGY PROGRAMS CONSORTIUM, INCREASING DEMAND FOR ASSISTED
HowmEe PERFORMANCE WiITH ENERGY STAR 1IN THE AFFORDABLE HOUSING MARKET 8
(2007), available at http://www.energystar.gov/ia/partners/bldrs_lenders_raters/
downloads/Assisted_Home_Performance_WI_NY.pdf.

48. In re Application of Mich. Consol. Gas Co. to Increase Rates, 293 Mich.
App. 360, 369 (Mich. Ct. App. 2011).

49. See, e.g., S.B. 864, 96th Leg., Reg. Sess. (Mich. 2011) (creating vulnerable
household warmth fund within state treasury); S.B. 364, 96th Leg., Reg. Sess.
(Mich. 2011) (appropriating funds for vulnerable household warmth assistance);
H.B. 5190, 96th Leg., Reg. Sess. (Mich. 2011) (“The commission shall not include
the low-income and energy efficiency charge in an affected utility’s base rates.”).

50. See Sharon Parrott, Dottie Rosenbaum & Chad Stone, CTrR. oN BUuDGET &
Poricy PrioriTiES, How TO USE EXISTING TaAX AND BENEFIT SySTEMS TO OFFSET
ConsuMERS’ HIGHER ENERGY CosTs UNDER AN Emissions Cap 1 (2009), available at
www.cbpp.org/files/4-20-09climate.pdf (recognizing need to focus on reducing
energy needs of vulnerable communities, but noting much of focus has been on
lowering energy bills).
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as in the specific context of environmental justice communities. Impor-
tantly, these projects will not only improve the environment, but will also
create economic opportunities for these communities.?! Finally, reducing
pollution and cleaning up contaminated areas in low-income communities
may have health benefits for the people who live and work in those
communities.5?

A.  Distributed Renewable Generation and Energy Efficiency Have Advantages
Over Other Types of Energy Resources

Distributed generation (“DG”) is generally defined as small-scale elec-
tricity generation resources located close to the demand.?® Renewable re-
sources that can be scaled down and sited near load requirements include
wind and solar facilities.>* Most DG is solar because it can be readily sited
on roofs and in other available urban areas such as parking lots and trans-
portation infrastructure.®® Some DG, such as most types of fuel cells, still
use fossil fuel.>¢ Distributed renewable generation, as used in this paper,
is not intended to include sources that use fossil fuels or emit air pollu-
tion, such as biomass.

51. See Louis Sahagun, Los Angles’ “Green Zone” Plan Is Aimed at Low-Income,
High-Pollution Areas, L.A. TiMEs (Jan. 21, 2011), http://articles.latimes.com/2011/
jan/21/local/la-me-hazards-pacoima-20110121 (describing effort in Los Angeles
neighborhoods to transition environmental justice communities to green
economy).

52. See id. (quoting resident of Pacoima saying, “It’s time to clean that place
up. There is nothing more important than the health of our children and
elderly.”)

53. See, e.g., MARK RawsoN, CaL. ENERGY CoMM'N, DISTRIBUTED GENERATION
Costs AND BENEFITS IssUE Paper (2004), available at http://www.energy.ca.gov/pa-
pers/2004-08-30_RAWSON.pdf (noting that size of what qualifies as distributed
generation varies throughout different jurisdictions). Regulators and policy-mak-
ers have suggested that the definition is not limited to a particular size limit.

54. Notably, the definition of renewable resources depends on which jurisdic-
tion the resource is located in. Some states include various forms of biomass and
hydro, while others have replaced restrictions on counting these resources as re-
newable. See RyAN WISER ET AL., RENEWABLES PORTFOLIO STANDARDS: A FAacTUAL
INTRODUCTION TO EXPERIENCE FROM THE UNITED STATES 4 (2007); see also RAWSON,
supra note 53, at 2 (“[T]he definition of DG should not be solely defined on the
basis of size, technology, application, or ownership. DG uses many different tech-
nologies and can be applied in so many different ways, as mentioned above. The
benefits that a particular DG project can provide are driven more by application
than technology type. To a large extent, the ownership of a particular DG device,
whether by the utility, a third party or the end use customer, is unrelated to ability
to capture DG benefits.”).

55. The type of renewable resource that is developed will depend on what
resources are available. Some resources are more prevalent in some areas of the
country than others. See Dynamic Maps, GIS Data, & Analysis Tools, NAT'L. RENEWA-
BLE ENERGY LABORATORY, http://www.nrel.gov/gis/ (last updated Aug. 22, 2012).

56. See What Is an Energy Server?, BLoOMENERGY, http://www.bloomenergy.
com/products/data-sheet/ (last visited Aug. 6, 2011); see also S.B. 124, 146th Gen.
Assemb. (Del. 2011).
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Distributed renewable generation projects should be the focus of poli-
cies that encourage green development in environmental justice commu-
nities. Distributed generation projects have several benefits over large-
scale renewable projects. They are deployed more easily than large-scale
renewable resources because “these facilities can be located close to load
without the need for transmission additions, and may face fewer environ-
mental barriers and public opposition than larger scale projects.”” Con-
sequently, “it is reasonable to conclude that development of smaller
projects can be accomplished more quickly and with less risk than larger
facilities.”® Thus, a major benefit of a decentralized system is that the
electricity is generated close to the load center, thereby reducing, or even
eliminating, the need for reliance on transmission lines. For example, in
Germany, one solar developer is constructing solar panels on a highway
tunnel, which is located close to a load center.?®

Distributed generation can eliminate the need for dirty energy gener-
ation resources. Solar photovoltaic distributed generation has been recog-
nized as a viable replacement for natural gas peaker plants because PV
“provide[s] power at a time when demand is likely to be high—on hot,
sunny days.”®® Another significant benefit of the most widely distributed
technology, solar photovoltaic systems, is that the panels have dropped
greatly in price, making deployment more economical. Large-scale inte-
gration of PV for the urban grid is now both technically and economically
feasible. Prices for solar PV have dropped drastically in the last few years,
and projections estimate that PV will further drop to a price point of $2.60
per watt installed.5! These prices will likely drop further as deployment of
PV systems increases.5?

Large-scale solar facilities confront many issues. The subsidies to
large renewable projects have come under political fire after large compa-
nies have declared bankruptcy.53 In addition, some large-scale facilities

57. See Re Pac. Gas & Elec. Co., No. 10-04-052, 2010 WL 1821080, at *7 (Cal.
P.U.C. Apr. 22, 2010).

58. See id. at 17.

59. See 2.8-MW A3 Highway Solar System Nears Completion, RENEWABLE ENERGY
Wortp (Feb. 26, 2009), http://www.renewableenergyworld.com/rea/news/arti-
cle/2009/02/2-8-mw-a3-highway-solar-system-nears-completion.

60. See CarL. ENeErRGY CoMmMm’N, CHULA VistA ENERGY UPGRADE Project 30
(2009), available at http://www.energy.ca.gov/2009publications/CEC-800-2009-
001/CEC-800-2009-001-CMF.pdf.

61. See Stephen Lacey, Why Clean Energy Can Scale Today, THINK PROGRESS
(May 9, 2011), http://thinkprogress.org/romm/2011/05/09/208051/clean-en-
ergy-scale-stephen-lacey/ (discussing projections of PV prices by industry leaders).

62. See Paul Gipe, Should California Simply Adopt German Solar Tariffs, RENEWA-
BLE ENERGY WoORrLD (July 8, 2011), http://www.renewableenergyworld.com/rea/
news/article/2011/07/should-california-simply-adopt-german-solar-tariffs (report-
ing that prices of photovoltaic systems dropped by half since 2004 in Germany, and
prices in Germany are currently sixty-one percent of prices in United States).

63. See Eric Lipton & Clifford Krauss, Rich Subsidies Powering Solar and Wind
Projects, N.Y. Times, Nov. 11, 2011, at Al (“Taxpayers and ratepayers are providing
subsidies worth almost as much as the entire $1.6 billion cost of the project.”); see
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have been developed quickly without careful, thoughtful planning. For
instance, the Genesis Solar Energy Project, a 225-MW project planned for
the California dessert, has been delayed due to impacts on foxes in the
area and the discovery of a possible Native American historic site.5*

Large-scale projects also have transmission problems because they are
located far away from the need. In fact, regulators have been concerned
with the possibility of stranded development, and entire projects have
been delayed due to issues related to transmission.®®> Further, transmis-
sion costs often exceed initial estimates.%6 For all these reasons, programs
to assist environmental justice communities should focus on small, distrib-
uted renewable energy projects.

A program designed to encourage green development should also in-
clude energy efficiency measures. Such programs will face significant chal-
lenges, because members of low-income communities often lack the
capital to install new technology and a great many do not own their
homes.%” Nevertheless, there are many advantages to promoting energy
efficiency. Energy efficiency is generally less politically charged than alter-
native energy generation, and therefore easier to implement.®® Energy
efficiency has been seen as an essential measure for decreasing emis-
sions.®? As the U.S. Secretary of Energy commented, energy efficiency is
more important now than ever for a clean energy economy.” The easiest

also DOE Loan Guarantees Under Attack—Storm Clouds on the Horizon for U.S. Alterna-
tive Energy?, PROJECT FIN. INT'L ], Jan. 2012, at 1 (stating that significance of lawsuit
“can scarcely be exaggerated. . . . [I]f DOE’s guarantees under Section 1705 are
invalidated as a result of the CARE suit, it would not be too much to say that
billions of dollars of investment, and tens of thousands of construction and perma-
nent jobs, will be thrown into turmoil, with potentially calamitous consequences
for the market in United States obligations generally”).

64. See Louis Sahagun, The Solar Desert: A Cloud Over Solar Effort, L.A. TimEs,
Feb. 11, 2012, at 1.

65. See Seth Parker, Jack Elder & Boris Shapiro, Green Gridworks: Case Studies on
Integrating Renewable Resources, Pus. UTiLs. FORTNIGHTLY, Feb. 2012, at 25, 33 (“Re-
newable generators won’t invest without an assured delivery pathway, and regula-
tors are reluctant to approve transmission cost recovery without sufficient
assurances from generators. The issue is compounded by the long lead times and
high development cost for both.”).

66. See id. at 33 (citing Texas as example of place where transmission costs
greatly exceeded initial estimates).

67. See supra notes 6-30. The Weatherization Assistance Program provides
funding for energy efficiency measures. However, these measures focus on heat-
ing, ventilation, and cooling issues, not on other energy efficiency measures. Al-
though these programs are very helpful for the recipients that receive them, they
are only a fraction of the funding available in other programs.

68. See, e.g., Avery Fellow, EPA Official Sees Growing Interest in Energy Efficiency
Among Utilities, 43 ENv’T ReP. 520, 520-21 (2012) (quoting president of Alliance to
Save Energy as stating that “energy efficiency offers a good opportunity to address
climate change without becoming politically charged.”).

69. See INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE, CLIMATE CHANGE
2007: MrtricatioN oF CLiMATE CHANGE 10 tbl. SPM.3 (2007).

70. See Janice Valverde, Chu Says “Transformational Technologies” Vital for Transi-
tion to Clean-Energy Economy, 40 ENv'T ReP. 621 (2009).
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way to meet climate change related goals is to reduce energy consump-
tion.”! Indeed, the Pew Center has stated that that the United States
needs to focus on improving “the efficiency of energy conversion and utili-
zation so as to reduce the demand for energy” to mitigate for climate
change.”? New policies are important because previous programs to in-
centivize renewable development are likely to disappear in coming years.”?

The United States has already realized significant reductions in en-
ergy usage due to energy efficiency measures. For example, Vermont has
been able to effectively reduce load by a couple of percentage points each
year over the last few years.”* Several other states have also implemented
energy efficiency programs that have resulted in significant savings.”> For
instance, a weatherization program in New York has significantly reduced
energy bills for consumers.”®

Although significant reductions have been realized, new specifica-
tions related to energy efficiency will continue to reduce energy require-
ments. One area requiring further improvement is home appliance
maintenance. “[M]ajor consumer equipment, such as refrigerators and
air conditioning units, are often not properly commissioned when first
installed.”?7 Similarly, new requirements for light bulbs in the United
States are expected to reduce energy usage by seventy-five percent com-
pared to standard light bulbs.”® Another new standard requires that resi-

71. SeeS. Pacala & R. Socolow, Stablization Wedges: Solving the Climate Problem for
the Next 50 Years with Current Technologies, 305 Sci. 968, 969 (2004) (describing dif-
ferent strategies for reducing greenhouse gas emissions as wedges and stating that
efficiency and conservation offer greatest potential to provide wedges).

72. See PEw CTR. ON GLOBAL CLIMATE CHANGE, U.S. TECHNOLOGY AND INNOVA-
TION PoLiciEs: LEssons FOR CLIMATE CHANGE iii (2003), available at http://www.
c2es.org/docUploads/us-technology-innovation-policies.pdf.

783. See, e.g., Ari Natter, Solar Industry Renews Push to Reinstate Cash Grant Pro-
gram, Despite Long Odds, 43 Exv’T Rep. 141 (2012) (describing likelihood of Con-
gress not reapproving cash grants to solar developers).

74. See ErriciENcy VERMONT, ANNUAL REeporT: 2010 2 (2012), available at
http://www.efficiencyvermont.com/docs/about_efficiency_vermont/an-
nual_reports/2010_Annual_Report.pdf.

75. See GEOFFREY KEITH ET AL., SYNAPSE ENERGY ECON., BEYOND BUSINESS AS
UsuAL: INVESTIGATING A FUTURE WiTHOUT COAL AND NUCLEAR POWER IN THE U.S. 7
(2010), available at http://www.civilsocietyinstitute.org/media/pdfs/Beyond %20
BAU%205-11-10.pdf (describing Annual Energy Outlook, which simulates U.S.
electricity production and use through 2035).

76. See NEXUs MARKETING RESEARCH, INC., supra note 14, at 111 (noting that
program in New York has resulted in savings over $900 annually).

77. See U.S. ENvTL. PROT. AGENCY, SMART GRID’S POTENTIAL FOR CLEAN EN-
ERGY: BACKGROUND AND REsOURCES (2010), available at http:/ /www.epa.gov/statelo-
calclimate/documents/pdf/background_paper_3-23-2010.pdf (explaining
features and functions of smart grids).

78. See Energy Independence and Security Act of 2007, Pub. L. No. 110-140,
§ 321, 121 Stat. 1492 (codified at 42 U.S.C. §§ 17001-17386 (2007)) (requiring
reduction in wattage requirements for light bulbs). Compact florescent light bulbs
are expected to use 75% less energy and last many times longer than standard light
bulbs. See id. (establishing efficiency standards for general service light bulbs).
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dential dishwashers use fifteen percent less energy, and that top-loading
clothes washers use thirty-three percent less energy.”” In addition, new
innovative types of energy efficient technologies are constantly being de-
veloped. For example, a company developed a new thin window material
that makes windows up to thirty percent more energy efficient during hot-
ter months.8% Through the Energy Star program, the Environmental Pro-
tection Agency will continue to update its standards for various types of
appliances and technologies to reflect these advancements.?!

More recently, the federal government appears to have become more
serious about energy efficiency. The Department of Energy ruled that
states must review and update their energy efficiency codes for residential
and commercial buildings.®? The Department of Energy also recently is-
sued a rule that includes efficiency standards for furnaces, air condition-
ers, and heat pumps.% This rule interestingly also focuses on specific
regions recognizing that efficiency goals may need to be designed differ-
ently in diverse climates.®* With that in mind, energy efficiency improve-
ments can be a significant tool for helping environmental justice
communities transition to a cleaner energy future.

B. Increased Distributed Renewable Generation and Energy Efficiency
Helps Mitigate Climate Change

A policy encouraging increased development of distributed renewa-
ble energy and energy efficiency measures can also help mitigate the ef-
fects of climate change. Scientists have found that significant reductions
of greenhouse gases are necessary to avoid the likely devastating impacts
of climate change.?? In fact, reputable scientists have found that we are

79. See Energy Conservation Program: Energy Conservation Standards for
Residential Dishwashers, 77 Fed. Reg. 31,918, 31,919 (May 30, 2012) (to be codi-
fied at 10 C.F.R. pts. 429-30) (prescribing energy conservation standards for vari-
ous consumer products).

80. See Tripp Baltz, DOE Signs First “Energy Innovator” Agreement with Colorado
Company, Biden Announces, 42 Exv’T Rep. 1166 (2011) (discussing U.S. e-Chromic’s
invention pursuant to Obama administration’s “Startup America Initiative”).

81. See About Energy Star, U.S. ENvTL. PROT. AGENCY, http://www.energystar.
gov/index.cfm?c=about.ab_index (last visited July 27, 2011).

82. See, e.g., Updating State Residential Building Energy Efficiency Codes, 76
Fed. Reg. 42,688 (July 19, 2011) (requiring states to file certification statements to
DOE that they have reviewed provisions of residential building code regarding en-
ergy efficiency); Building Energy Standards Program: Determination Regarding
Energy Efficiency Improvements in the Energy Standard for Buildings, Except
Low-Rise Residential Buildings, 76 Fed. Reg. 64,904 (Oct. 19, 2011) (requiring
states to review provisions of commercial building code regarding energy effi-
ciency and update their code accordingly).

83. See Energy Conservation Program for Consumer Products, 10 C.F.R. § 430
(2011) (amending energy conservation standards for residential furnaces, central
air conditioners, and heat pumps).

84. See id. (displaying different standards for different geographical regions).

85. See Massachusetts v. U.S. Envtl. Prot. Agency, 549 U.S. 497 (2007) (hold-
ing that Clean Air Act authorized EPA to regulate greenhouse gas emissions from
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nearing a tipping point, at which the impact of climate change will be-
come irreversible.86 Other news related to climate change is similarly
dire. Recent years were among the warmest on record, and studies con-
tinue to link the warm temperatures to extreme weather events.5? Fed-
eral, state, and local governments are currently evaluating many different
options to reduce greenhouse gases.®® Many of these efforts are focused
on the electrical generation industry because approximately forty percent
of carbon dioxide emissions in the United States are created from burning
fossil fuels to create electricity.®? To reduce the levels of greenhouse gases
produced by the electrical generation industry, many plans would require
increased generation of electricity through renewable resources, as well as
conservation of resources.?

new motor vehicles). Notably, the Supreme Court called the rise in global temper-
atures “well-documented” and recognized that well-respected scientists see the
trend in global temperatures and greenhouse gas concentration as interrelated.
See id. at 504-05 (“A well-documented rise in global temperatures has coincided
with a significant increase in the concentration of carbon dioxide in the atmos-
phere.”); see also Endangerment and Cause or Contribute Findings for Greenhouse
Gases Under Section 202(a) of the Clean Air Act, 74 Fed. Reg. 66,496, 66,497
(Dec. 15, 2009) (finding that body of evidence “compellingly supports” conclusion
that GHG emissions endanger human health and that “human-induced climate
change has the potential to be far-reaching and multi-dimensional”); James Han-
sen et al., Target Atmospheric CO,: Where Should Humanity Aim?, 2 OPEN ATMOSPHERIC
Scr. J. 217 (2008) (presenting data showing that human activity is altering atmos-
pheric composition); see generally INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE,
CLIMATE CHANGE 2007: SyNTHESIS REPORT (2007), available at http://www.ipcc.ch/
publications_and_data/ar4/syr/en/spmsl.html (providing integrated view of cli-
mate change).

86. See Hansen et al., supra note 85, at 217 (finding that if current rates of
increasing greenhouse gas emissions are not reversed, “there is a possibility of
seeding irreversible catastrophic effects”); James E. Hansen & Makiko Sato, Pale-
oclimate Implications For Human-Made Climate Change, CLIMATE CHANGE 2012, at 21,
available at http://link.springer.com/chapter/10.1007,/978-3-7091-0973-1_2
(same).

87. See Leora Falk, NOAA Says 2010 Among Warmest on Record; Pew Links Cli-
mate, Harsh Weather Frequency, 42 ENv’T Rep. 1449 (2011) (containing statement of
executive director of Scientific American saying, “the existence of the link between
climate change and extreme weather is not so much theoretical anymore as it is
observational”); BULLETIN OF THE AM. METEOROLOGICAL SOC’Y, STATE OF THE CLI-
MATE IN 2010 SupPLEMENTAL (2011), available at http://wwwl.ncdc.noaa.gov/pub/
data/cmb/bams-sotc/2010/bams-sotc-2010-brochure-lo-rez.pdf.

88. See CTr. FOR CLIMATE AND ENERGY SOLUTIONS, CLIMATE CHANGE 101: STATE
Action (2011), available at http://www.pewclimate.org/docUploads/climate101-
state.pdf (summarizing policies that states and regions are developing as related to
climate change).

89. See Electricity Explained: Electricity and the Environment U.S. ENERGY INFORMA-
TION AGENCY, (Apr. 16, 2012), http://www.eia.doe.gov/energyexplained/in-
dex.cfm?page=electricity_environment; Dean Scott, World Carbon Emissions From
Fossil Fuel Combustion Reach Record High, IEA Says, 43 Exv’'T Rep. 1398 (2012).

90. See BERT METZ ET. AL., INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE,
CrLiMATE CHANGE 2007: MiticaTioN oF CLiMATE CHANGE (Bert Metz et al. eds.,
Cambridge Univ. Press 2007) (recommending that policy makers reduce reliance
on fossil fuel generated electricity as part of any climate change mitigation plan).
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While plans for requiring the development of renewable energy are
progressing, other responses to climate change have come under attack.?!
International efforts to secure a global treaty, and domestic efforts for a
climate change law, have been largely unsuccessful.92 Not surprisingly, a
recent United Nations report found that the best way to achieve climate
reduction is in a “bottom-up process rather than in response to a compre-
hensive global treaty.”93

Consistent with a bottom-up approach, the United States has in-
creased efforts to transition to renewable energy as a way to mitigate cli-
mate change.”* Policymakers in the United States and throughout the
world are starting to see the substantial benefit of distributed genera-
tion.%® This increased development of renewable energy and energy effi-
ciency measures can help communities transition away from fossil fuel
dependence, which in turn can help mitigate climate change impacts.

C.  Reduce Pollution Burden of Environmental Justice Communities

A policy encouraging renewable energy development and energy effi-
ciency measures could help reduce harmful air pollution in environmen-
tal justice communities. Numerous studies have shown that low-income
and minority communities that often live in urban areas bear more of the

91. See Renewable and Alternative Energy Portfolio Standards, CENTER FOR CLIMATE
AND ENERGY SoLuTiONs, http://www.pewclimate.org/what_s_being_done/in_the_
states/rps.cfm (last visited July 28, 2011) (detailing states that have promulgated
requirements for certain percentage of their energy to be generated from renewa-
ble resources). At the same time renewable development has been increasing,
other climate change policies have been not targeted. See, e.g., Amena H. Saiyid,
EPA Authority to Regulate Greenhouse Gases to Be Targeted in 2012 Spending Measure, 42
Exv’t REP. 1295 (2011) (discussing recent plans by Representative to offer amend-
ment to bill to bar EPA from using fiscal 2011 funds to regulate greenhouse gases);
see also Valerie Volcovici, Court Ruling to Shift Greenhouse Gas Fight Back to Congress,
ReUTERs (June 28, 2012), http://www.reuters.com/article/2012/06/28/us-emis-
sions-court-idUSBRE85R0C120120628 (discussing how challenges to EPA’s GHG
work will be focused in Congress after D.C. Circuit upheld EPA’s endangerment
finding and GHG rules).

92. See Eric J. Lyman, Bonn Talks Conclude with Agenda Outline, Selection of
Chairs for New Negotiating Track, 43 ENv’T Rep. 1400 (2012) (summarizing May 2012
talks, which ended in agreement to talk again); Bryan Walsh, Fighting Climate
Change By Not Focusing on Climate Change, Time (July 26, 2011), http://www.time.
com/time/health/article/0,8599,2085220,00.html (discussing reasons for failures
in international climate change deal).

93. See GLOBAL GOVERNANCE 2020, BEYOND A GLOBAL DEAL: A UN+ APPROACH
TO CLIMATE GOVERNANCE 5 (2011), available at http://www.gg2020.net/fileadmin/
media/gg2020/GG2020_2011_Climate_Beyond_Global_Deal.pdf. Others have
advocated for this as well. See, e.g., Edna Sussman, Reshaping Municipal and County
Laws to Foster Green Building, Energy Efficiency, and Renewable Energy, 16 N.Y.U. ENvTL.
LJ. 1, 39-42 (2008) (stating why local action is necessary and that local govern-
ments can have impact on global warming by utilizing local tools).

94. See Ari Natter, Obama’s Budget to Seek More Funding For Clean Energy, Fewer
Oil, Gas Subsidies, 42 Exv'T Rep. 155 (2011).

95. See generally id. (detailing efforts related to distributed generation in Spain
and Germany).
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cumulative burden of pollution.?® Minority and low-income communities
disproportionately bear the adverse environmental and health impacts
from fossil fuel exploration, extraction, production, consumption, and dis-
posal.?7 These communities are often located near many different indus-
tries creating different types of pollution and the cumulative impact of all
those types of pollution is unknown.”® These activities produce and lead
to several criteria pollutants including fine particulate matter and nitrous
oxides, which are harmful to human health.9° For example, in the San
Francisco Bay Area, urban neighborhoods with high populations of minor-
ities such as Southeast San Francisco, called the Bayview Hunters Point
neighborhood, and Richmond have been designated as high impact areas
for air pollution.!0°

These overburdened communities often experience higher inci-
dences of respiratory health effects, which have been linked to criteria
pollutants, than other communities.'?! Several studies have demonstrated

96. See, e.g., ROBERT D. BULLARD ET AL., TOXIC WASTES AND RACE AT TWENTY,
38-48, available at http://www.ucc.org/justice/environmental-justice/pdfs/toxic-
wastes-and-race-at-twenty-1987-2007.pdf (discussing racial and socioeconomic dis-
parities in distribution of environmental hazards); Clifford Rechtschaften, The Evi-
dence of Environmental Injustice, 12 ENvTL. L. NEws, No. 3, 2003 at 3-11 (analyzing
evidence regarding different theories about unequal distribution of environmental
benefits and burdens).

97. See BULLARD ET AL., supra note 96, at 122 (recognizing that people of color
bear burden of society addicted to fossil fuel); MANUEL PASTOR ET AL., MINDING
THE CLIMATE Gap: WHAT’S AT STAKE IF CALIFORNIA’S CLIMATE Law IsN’T DONE
RicHT AND RiGHT Away 17-19 (2010), available at http://dornsife.usc.edu/pere/
documents/mindingthegap.pdf; see also The California Environmental Justice Move-
ment’s Declaration on Use of Carbon Trading Schemes to Address Climate Change, E] MAT-
TERS, http://www.ejmatters.org/declaration.html (last visited Oct. 6, 2012)
(recognizing that Asian, Black, Latino, and Native American communities dispro-
portionately bear negative economic, environmental, and health impacts of fossil
fuel economy).

98. See Deborah Behles, Examining the Air We Breathe: EPA Should Fvaluate Cu-
mulative Impacts When It Promulgates National Ambient Air Quality Standards, 28 PACE
ExvrL. L. Rev. 200, 201 (2010) (proposing that failure of EPA to consider cumula-
tive health impacts negatively affects low-income communities); Sahagun, supra
note 51 (describing Los Angeles community’s response to toxic environment).
Manuel Pastor, director of the Program for Environmental and Regional Equity,
said “in some of these neighborhoods there is no place that is not within 1,000 feet
of a significant pollution hazard such as chrome-plating businesses, heavy industry
and adjacent freeways. The synergistic effect of these hazards remains unknown.”
Id.

99. See PASTOR ET AL., supra note 97, at 5—8 (measuring pollutant effects on
communities); Seth B. Shonkoff et al., Minding the Climate Gap: Environmental
Health and Equity Implications of Climate Change Mitigation Policies in California, 2
EnvTL. Just., 173 (2009).

100. See CARE Program, Bay AREA AIR QuALITY MoMT. DisT., (Sept. 29, 2012),
http://www.baagmd.gov/Divisions/Planning-and-Research /CARE-Program.aspx
(discussing high impact areas).

101. See JoNATHAN LONDON ET AL., LAND OF Risk, LAND oF OpPORTUNITY: CU-
MULATIVE ENVIRONMENTAL VULNERABILITIES IN CALIFORNIA’S SAN JOAQUIN VALLEY 12
(2011) (finding that areas with environmental vulnerabilities tend to have higher
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that asthma rates are higher among minorities.!®?2 Other studies have
found that asthma rates are higher in low-income areas. One study found
that children living in a low socioeconomic status community had a sev-
enty percent higher risk of acquiring asthma than children living in a
higher socioeconomic status neighborhood.!%3

The disparities associated with a higher cumulative burden of pollu-
tion will continue to increase due to climate change.'®* Environmental
justice communities have less access to the resources necessary to adapt to
climate change such as air conditioning and medical care.!°® In addition,
cap and trade regimes, such as the scheme created in California, can cre-
ate hot spots in areas already experiencing high levels of pollution, which
in turn leads to a greater cumulative health risk.1°6 Greenhouse gas levels

cumulative health problems). For example, the Bayview Hunters-Point community
in San Francisco, which houses the majority of industry in the city, suffers higher
bronchitis and asthma rates than the rest of the area. See Clifford Rechtschaffen,
Fighting Back Against a Power Plant: Some Lessons from the Legal and Organizing Efforts
of the Bayview-Hunters Point Community, 14 HasTiINGs W.-Nw. J. EnvTL. L. & PoL’y
537, 553 (2008) (discussing bronchitis and asthma rates in this community).

102. See, e.g., Diane R. Gold & Rosalind Wright, Population Disparities in
Asthma, 26 ANN. Rev. Pus. HEaLTH 89 (2005); Marielena Lara et al., Heterogeneity of
Childhood Asthma Among Hispanic Children: Puerto Rican Children Bear a Disproportion-
ate Burden, 117 PEpiaTRICS 43, 43—-53 (2006); Marla McDaniel et al., Racial Dispari-
ties in Childhood Asthma in the United States: Fvidence from the National Health Interview
Survey, 1997 to 2003, 117 PepiaTrics 868 (2006).

103. Luz Claudio et al., Prevalence of Childhood Asthma in Urban Communities:
The Impact of Ethnicity and Income, 16 ANNALS OoF EpiDEMIOLOGY 332, 332 (2006).

104. See, e.g., PASTOR ET. AL., supra note 97, at 20-22 (discussing disparity of
asthma rates); Shonkoff et al., supra note 99, at 173 (same).

105. See, e.g., CONGRESSIONAL Brack Caucus FOunD., INC., AFRICAN AMERICANS
AND CLIMATE CHANGE: AN UNEQUAL BURDEN 9 (2004), available at www.rprogress.
org/publications/2004/CBCF_REPORT_F.pdf (finding that African Americans
are twice as likely to die than general population from heat wave and nearly three
times more likely to die of asthma than Whites). The limited capability of low
income and minority communities to adapt to climate change was also recently
recognized by California’s Attorney General:

The impacts of global warming experienced by [communities of color]

and poor communities will be exacerbated because these groups are

often the least able to adapt. They typically have less access to health care

and medical, home, and renter’s insurance; less money to purchase air

conditioning or to move away from droughts, floods and fires caused by

global warming; and spend a higher percentage of their income on ne-
cessities such as gasoline, water, and electricity, which will become scarcer

and more expensive with climate change.

Factsheet: The Cap and Trade Charade for Climate Change, E] MATTERs, http://www.
ejmatters.org/docs/Cap-Trade_FACTSHEET.pdf (last updated Nov. 4, 2010)

106. See AB 32 Scoping Plan, CaLIFORNIA ENvTL. PrOT. Agency, http://www.
arb.ca.gov/cc/scopingplan/scopingplan.htm  (last updated May 16, 2012)
(describing California’s cap and trade scheme); see also Richard Toshiyuki Drury et
al., Pollution Trading and Environmental Injustice: Los Angeles’ Failed Experiment in Air
Quality Policy, 9 DURE ExvrL. L. & PoLr’y F. 231, 272 (1999) (same); Alice Kaswan,
Environmental Justice & Domestic Climate Change Policy, 38 ExvrL. L. Rep. 10287,
10299 (2008) (discussing climate change policies); Ida Martinac, Considering Envi-
ronmental Justice in the Decision to Unbundle Renewable Energy Certificales, 35 GOLDEN
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are directly related to the environmental burden these communities cur-
rently face, partly because fossil fuel stationary sources emit greenhouse
gases and other harmful air pollutants including particulate matter, nitro-
gen oxides, sulfur dioxide, and mercury.!'?7

In addition to heatrelated impacts, increased temperatures are tied
to increased smog, and thus deterioration of air quality.108 As tempera-
tures increase, nitrogen oxides will react with volatile organic compounds
and sunlight at an increased rate, which will increase the atmospheric con-
centrations of ozone in urban areas.!®® This predicted air quality deterio-
ration in urban areas will most severely impact low-income and minority
communities that live in these areas, which are already overburdened by
pollution. 10

D. Green Development Has Economic Benefits for Communities

Environmental justice communities that bear a disproportionate im-
pact of environmental pollution also generally have a higher energy bur-
den.!'! Low-income communities pay a larger amount of their income,
which makes them more vulnerable to fluctuating energy prices.!!? This
is especially problematic when energy prices and needs are expected to
rise due to climate change.!!?

The energy burden for low-income communities varies. One report
estimates that energy bills can be up to thirty percent of a low-income
family’s monthly income.!!* Low-income households are estimated to re-

Gate U. L. Rev. 491, 523 (2005) (explaining how RECLAIM created hot spots);
Carol M. Rose, Hot Spots in the Legislative Climate Change Proposals, 102 Nw. U. L.
Rev. CoLroquy 189, 190 (2008) (discussing how cap and trade systems create hot
spots).

107. See Energy Impacts & Adaptation, U.S. ENVTL. PROT. AGENCY, http://www.
epa.gov/climatechange/impacts-adaptation/energy.html (last updated Jan. 4,
2013) (discussing these stationary sources that burn fossil fuels).

108. See RacHEL MORELLO-FrROscH ET AL., THE CLIMATE GAP: INEQUITIES IN
How CrLiMATE CHANGE HURrTs AMERICANS & How TO CLoskE THE Gap 5, 13 (2010)
(discussing environmental effects of climate change).

109. See Mark Z. Jacobson, On the Causal Link Between Carbon Dioxide and Air
Pollution Mortality, GEopHysICAL REs. LETTERs, Feb. 12, 2008, at 3809 (discussing
causes of increases in atmospheric concentrations of ozone in urban areas).

110. See MORELLO-FROSCH ET AL., supra note 108, at 5, 13 (discussing environ-
mental effects of climate change).

111. 42 U.S.C. § 8622 (2006) (defining energy burden as: “the expenditures
of the household for home energy divided by the income of the household”).

112. The energy burden continues to grow as energy prices for heating oil,
natural gas, electricity, and propane are rising. See CaMPAIGN FOR HOME ENERGY
AssistaNce, THe LIHEAP InvesTMENT (2010), http://liheap.org/assets/invest-
ment/LIHEAP_investment_june2010.pdf.

113. See FRANK ACKERMAN, STOCKHOLM ENV'T INST., CLIMATE CHANGE: THE
Costs oF InacTioN (2009), available at http://www.e3network.org/opeds/Acker-
man_testimony_April22.pdf (discussing effects of climate change).

114. See LIHEAP INVESTMENT, supra note 112, at 2 (“Without energy assis-
tance, many low-income households would have to choose between heating and
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present over ninety-five percent of those households that are considered
to have a high energy burden.!!> Studies have also shown that the level of
energy burden can vary depending on race. In particular, a greater pro-
portion of low-income African American households have a high energy
burden than low-income households of other races.!'® Not only will re-
newable energy and energy efficiency resources reduce the bills of the resi-
dences where they are installed, but introduction of more green energy on
the grid could reduce electricity bills.!!?

Green development could also create jobs in environmental justice
communities.!'® For instance, the Los Angeles Business Council has esti-
mated that 4,500 job-years could be created with a 300 MW program fo-
cused on multi-family housing.1® Development of green economy
resources can also provide income to communities. If accompanied by the
right policies, the development of renewable energy in neighborhoods
could potentially create a revenue stream. For example, a utility provider
in Virginia has offered to pay premium rates for solar power sold back to
it.120 A feed-in tariff is an instrument that pays an entity that sells power to
the grid a certain, pre-determined amount. One organization estimated
that a payment of twenty-four to twenty-six cents per kilowatt-hour would
ensure a sufficient rate of return on the initial capital costs.1?! Investment

eating or other vital necessities. This is especially true during the peak winter heat-
ing and summer cooling seasons.”).

115. See AprLiED Pus. Poricy RESEARCH INST. FOR STuDY & EVALUATION,
LIHEAP ExNerGY BURDEN EvaruaTioN Stupy: FINaL ReporT (2005), available at
http://www.acf.hhs.gov/programs/ocs/liheap/publications/publications_reports.
html#h (defining low income households as those with incomes of less than
$20,000 per year).

116. See id. at 22 (finding that 55.9% of low-income African American house-
holds have high energy burden while 36.2% of low-income white households have
high energy burden, and 36.5% of all low income households have high energy
burden).

117. See Ari Natter, Clean Energy Standard Would Not Boost Electricity Bills, DOE
Officials Tell Panel, 43 Exv’T REP. 1339 (2012) (noting David Sandalow, acting en-
ergy undersecretary, and Howard Gruenspect, acting head of Energy Information
Administration, stated that price would be lower based on analysis performed by
EIA).

118. See, e.g., JERRY BROWN, CLEAN ENERGY JoBs PLAN, available at http:/ /www.
jerrybrown.org/sites/default/files/6-15%20Clean_Energy%20Plan.pdf (indicating
how green development creates jobs); Creating Quality Local Jobs, THE GREEN DEv.
ZoNE, http://greendevelopmentzone.org/jobs/ (last visited Jan. 8, 2013) (same).

119. L.A. Bus. CounciL INST., MAKING A MARKET: MULTIFAMILY RoorToP So-
LAR AND SociaL EqQuity IN Los ANGELEs (2011), available at http:/ /www.labusiness-
council.org/online_documents/2011/LABC-Exec-Summary-Brochure-2011-Final-
r-1.pdf (discussing job creation in Los Angeles).

120. See Jeff Day, Dominion Proposes to Buy Solar Power from State’s Customers at
Premium Rate, 43 Exv’T Rep. 1371 (2012).

121. L.A. Bus. CounciL INsT., supra note 119, at 6 (examining price of solar
and price of financing to develop estimate).
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in green resources has been shown to create more jobs than investment in
the fossil fuel resources from the old urban grid.!22

There may also be other benefits to installing renewable energy in
environmental justice communities. Studies have shown significant solar
potential in low-income urban communities.!?? Additionally, installing so-
lar panels on multi-family rooftops can also be less expensive that install-
ing them on individual homes.!24

IV. ReNEwABLE ENERGY MEcHANISMS THAT CAN BE USED TO INCREASE
DEVELOPMENT OF RENEWABLE ENERGY AND ENERGY EFFICIENCY
IN ENVIRONMENTAL JUSTICE COMMUNITIES

New mechanisms have been proposed that could help incentivize
green development in environmental justice neighborhoods. Many of the
examples of programs that try to incorporate environmental justice princi-
ples into renewable energy projects are from California, due in part to
California’s aggressive renewable energy standard.!?® Community solar
gardens, on-bill financing, and feed-in tariffs are potential mechanism and
policies that have been proposed or are being applied in various forums.
All of these mechanisms provide predictable revenue for sales of energy
generated from renewable resources. On-bill financing can also directly
apply to energy efficiency upgrades. The other programs may also be able
to encourage energy efficiency upgrades, but that is not explored further
here.

A.  Community Solar Gardens

The concept of a community solar garden has been proposed as a way
to allow renters to have a share in renewable energy generated in their
neighborhood. The general definition of a community solar garden is a
solar project owned, developed, or controlled—in full or in part—by re-
sidents of the community in which the project is located.12® Members of a

122. See PoL. EcoN. ResearcH INST., GREEN PrROsPERITY: How CLEAN-ENERGY
Povicies CAN FIGHT POVERTY AND RAISE LIVING STANDARDS IN THE UNITED STATES 3
(2009) (“[I]nvesting in clean energy can provide significant new opportunities at
all levels of the U.S. economy, and especially for families who are poor or near-
poor.”).

123. See, e.g., L.A. Bus. CounciL INsT., supra note 119, at 9 (“[A]n overlay of
high-solar potential areas and economically distressed neighborhoods shows a
great deal of confluence.”).

124. Seeid. at 6 (discussing cost-effectiveness of installing solar on multi-family
homes).

125. See JEFFREY RUSSELL AND STEVEN WEISsMAN, UN1v. oF CAL. BERKELEY CTR.
For Law, ENErRGY & THE ENV'T, CALIFORNIA’S TRANSITION TO LOCAL RENEWABLE
ENERrGY: 12,000 MEGAwATTS BY 2020 1 (2012) (“California has one of the most ambi-
tious renewable energy programs in the country, with target of procuring 33 per-
cent of its electric energy from renewable sources by 2020.”).

126. Community Power, ONTARIO SUSTAINABLE ENERGY Ass’N, http://www.onta-
rio-sea.org/Page.asp?’PageID=751&SiteNodeID=202&BL_ExpandID=44 (last vis-
ited Jan. 20, 2012) (explaining definition of community solar garden).
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community who purchase energy from community-owned solar panels re-
ceive the same credit as if the panels were located on their property. Addi-
tionally, members of the community may be able to lease or purchase
panels for a certain set timeframe.!2”

Colorado is the first state to pass legislation authorizing the creation
of community solar gardens.!?® Colorado’s law highlights one of the pur-
poses of a community solar garden, which is to allow broader participation
in solar electric generation by renters and low-income utility customers.!29
It further provides that Colorado’s Utility Commission should create poli-
cies that encourage ownership by low-income customers to the extent
there is a demand for such ownership.!3® Compensation is essentially pro-
vided by a net-metering scheme whereby utilities pay a community if it
generates more solar power than it consumes.!3! A bill proposed in Cali-
fornia similarly anticipates that the community solar garden would employ
virtual net metering.!32

This type of structure has the advantage that it allows renters to own a
share in distributed solar generation. Problematically, however, the costs
of entering such a market may still be cost-prohibitive for environmental
justice neighborhoods, depending on how the incentives and systems are
designed. Colorado’s legislation, for example, allows the utility to subtract
a charge determined to cover the cost of delivering and integrating the
community solar garden into the grid.!3® These costs can be overesti-
mated as transmission and distribution data is not widely available and
studies have not been performed to sufficiently determine the benefit of
distributed generation to the distribution and transmission systems. These

127. See, e.g.,, CorLo. Rev. Stat. § 40-2-127 (2010) (providing that organiza-
tions can “enter into leases, sale-and-leaseback transactions, operating agreements,
and other ownership arrangements with third parties”).

128. See Colorado Community Solar Gardens Act, H.B. 1342 (Colo. 2010) (re-
vising Coro. Rev. StaT. § 40-2-127 (2012)).

129. See Coro. Rev. StaT. § 40-2-127 (2012) (explaining objective behind en-
actment of Colorado statute). Specifically, the text states that:

It is in the public interest that broader participation in solar electric gen-

eration by Colorado residents and commercial entities be encouraged by

the development and deployment of distributed solar electric generating

facilities known as community solar gardens, in order to:

Allow renters, low-income utility customers, and agricultural producers to

own interests in solar generation facilities.
Id.

130. See id. (containing Colorado’s law).

131. See id. Net metering is slightly different in the context of a community
solar garden than it is for an individual residential owner. Under Colorado’s for-
mulation, all of the energy and the renewable energy credits (to the extent they
exist) are sold to the retail utility. The utility then calculates the value of the en-
ergy and credits it to all of the bills of retailers.

132. S.B. 843, 2012 Assemb., Reg. Sess. (Cal. 2012) (noting several different
amendments to bill making it unclear exactly what bill will contain).

133. CoLo. Rev. Start. § 40-2-127 (2012).
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compensation issues are generally problems for other distributed genera-
tion schemes as well, and they need to be thoroughly vetted to ensure that
the benefits of entering into a community solar garden are not negated by
overestimated excessive utility distribution costs.

In addition, although the structure of a community garden can facili-
tate renters and low-income individuals acquiring ownership interests in
solar, the majority of the ownership interests are held by the organization
administering the program. To ensure that programs are fairly adminis-
tered, protections would need to be set up to make sure that the solar
panels are truly owned by the community not by particular individuals.

Finally, as demonstrated by the design of the Colorado program, cre-
ating a community solar garden program is likely not enough in itself to
generate solar development in environmental justice communities be-
cause investors will likely pick communities based on economics. There-
fore, development of community solar gardens in environmental justice
communities will have to be supported by targeted government policies.

B. On-Bill Financing

On-bill financing is a tool that allows improvements to a building to
be paid for through a monthly utility bill. This tool can be effectively used
to allow a consumer to pay back the cost of energy efficiency or renewable
resources with the monthly energy savings. On-bill financing has been
adopted in many states,'3* and has the potential to reach multi-family and
rental buildings.!35 Generally, an owner that has renters paying the utility
bills does not have an incentive to make investments in resources that re-
duce the energy needs of the building. If on-bill financing stays with the
property, it can provide a way for renters to pay the capital necessary to
make upgrades.!36

An example of this type of program is the Rural Energy Savings Pro-
gram by Electric Cooperatives of South Carolina.!3” The on-bill financing
is tied to the unit’s meter, and when a renter moves, the renter is not

134. See CATHERINE . BELL, STEVEN NADEL & SarRAH Haves, AM. COUNCIL FOR
AN ENERGY-EFrFICIENT EcoN., ON-BiLL FINANCING FOR ENERGY ErriciENCY IMPROVE-
MENTS: A REVIEW OF CURRENT PROGRAM CHALLENGES, OPPORTUNITIES, AND BEST
Practices (2011). The report found that at least twenty states have utilities that
either have implemented or are about to implement on-bill financing.

135. See id. at iii (“Additionally, financing can be extended to previously un-
derserved markets, such as rental and multifamily buildings.”).

136. See id. at 19 (discussing on-bill financing’s ability to provide commercial
and industrial customers with energy-efficient upgrades).

187. See BRiaN HENDERSON, ENVTL. & ENERGY STUDY INST., FACT SHEET: SOUTH
CaroriNa Co-ops IMPLEMENT “HELP My House” ON-BiLL FinancING PrioT (2012),
available at http:/ /www.eesi.org/files/Help_My_House_Pilot_070512.pdf (discuss-
ing Rural Energy Savings Program by Electric Cooperatives of South Carolina);
Brian HENDERsON, ExvTL. & ENERGY STUDY INsT., ON-BiiL FinancinGg: HELPING
HoMEOWNERS IMPLEMENT ENERGY ErricieNncy IMPROVEMENTS (2012), available at
http://www.eesi.org/files/On_Bill_Financing_070512.pdf.
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responsible for repayment of the rest of the loan.!®® Payment is sus-
pended until a new tenant occupies the unit.!3® The average homeowner
participating in the South Carolina program has a loan repayment of $878
and a projected savings of $1,240 annually, which means that the on-bill
payment plan can generate a significant net savings for the
homeowner. 40

On-bill financing has been viewed as a successful way to help home-
owners invest in energy efficiency resources.!*! Yet, on-bill financing, by
itself, is unlikely to spur significant development of renewable generation
or improvements in energy efficiency. Many on-bill financing programs
require a minimum credit score, which may limit the availability of on-bill
financing in environmental justice neighborhoods.!4? Therefore, in order
for an on-bill financing program to help encourage green development in
environmental justice communities, the program will need to be specifi-
cally tailored to help that community.

C. Feed-In Tariff

The concept of feed-in tariffs is a relatively simple one: guarantee
compensation, generally in the form of long-term contracts, for renewable
energy that is generated and delivered to the grid.!4® By providing guar-
anteed compensation, feed-in tariffs can help assure small energy genera-
tors dependable compensation for electricity generated, which helps

138. See ON-BiLL FINANCING: HELPING HOMEOWNERS IMPLEMENT ENERGY EFFI-
CIENCY IMPROVEMENTS, supra note 137 (discussing on-bill financing); see also BELL,
NapeL & Haves, supra note 134, at 5-6, 8 (discussing general payment scheme
where charge is tied to meter and not to individual renters).

139. See BELL, NADEL & HavEs, supra note 134, at 8 (“In the event that a house
that received a loan is sold, the new owner is informed of, and obligated to pay, the
remaining amount.”).

140. See Fact SHEET: SouTH CAROLINA Co-oPs IMPLEMENT “HELP My Houst”
ON-BrLL FINANCING P1LoT, supra note 137, at 2 (demonstrating estimated savings
realized by participants in on-bill financing program).

141. See ON-BiLL FINancING: HELPING HOMEOWNERS IMPLEMENT ENERGY EFFI-
CIENCY IMPROVEMENTS, supra note 137, at 1 (“Along with the convenience of having
both energy savings and loan payments on the same bill, the loan’s repayment
term is . . . longer than the payback period . . . resulting in a positive cash flow for
the customer.”).

142. See BELL, NADEL & HAYES supra note 134, at 9 (discussing requisite credit
score of 590 for qualified applicants).

143. See Tosy D. COUTURE ET AL., NAT'L. RENEwWABLE ENERGY LAB., A PoLL
CYMAKER’S GUIDE TO FEED-IN TaARrIFF PoLicy DEsiGN 22 (2010), available at http://
www.nrel.gov/docs/fyl0osti/44849.pdf (explaining payment levels remaining in-
dependent from market price, guaranteeing payment for pre-determined period).
The National Renewable Energy Lab found that successful feed in tariffs generally
include: “(1) guaranteed access to the grid; (2) stable, long-term purchase agree-
ments (typically, 15-20 years); and (3) payment levels based on the costs of RE
generation.” Id. at vi.
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guarantee a return on an investment and allows small generators to com-
pete with larger generators.!44

Feed-in tariffs have been adopted throughout many different coun-
tries and states.!*® Many of these feed-in tariffs have been successful at
encouraging development of distributed generation.!#® For instance, Ger-
many’s reliance on feed-in tariffs both encouraged the deployment of sig-
nificant amounts of solar photovoltaic resources and kept energy costs
reasonable.!*? Due to this success, commentators consistently recom-
mend feed-in tariffs as “one of the most effective policy instruments in
overcoming the cost barriers to introducing renewable energy and making
it economically viable.”148

The success of a feed-in tariff is highly dependent on regulatory cer-
tainty and the price of the tariff.'4® To institute a feed-in tariff, a state or
local government must be cognizant of federal law. Pursuant to Sections
205 and 206 of the Federal Power Act, the Federal Energy Regulatory
Commission (“FERC”) has the power to regulate wholesale electricity in

144. See id. at 25 (citing examples of payment structures where goal is to ap-
proximate same rate of return, regardless of project size). Feed-in tariffs can be
designed in a variety of ways to accomplish different types of policy goals such as
rapid renewable development, jobs and economic development, and greenhouse
gas reduction. See id. at 18.

145. See ToBy CoUTURE & KarRLYNN CoRry, NAT'L. RENEWABLE ENERGY LAB.,
StATE CLEAN ENERGY PoLicies ANaLysis (SCEPA) ProjecT: AN ANALYSIS OF RENEWA-
BLE ENERGY FEED-IN TARIFFs IN THE UNITED STATES 6 (2009), http://www.nrel.gov/
applying_technologies/state_local_activities/pdfs/tap_webinar_20091028_45551.
pdf (describing status of renewable energy feed-in tariff policies in United States in
2009); COUTURE ET AL., supra note 143, at 22 (discussing implementation of feed-in
tariffs in Europe, Asia, and Africa).

146. In fact, before 2009, feed-in tariffs were responsible for 75% of world-
wide installed solar photovoltaic capacity. See DEuTscHE BANK Grp., GET FiT Pro-
GRAM: GLOBAL ENERGY TRANSFER FEED-IN TARIFFS FOR DEVELOPING COUNTRIES 6
(2010), available at http://www.dbcca.com/dbcca/EN/_media/GET_FiT_Pro-
gram.pdf.

147. See Paul Gipe, Should California Simply Adopt German Solar Tariffs?, RENEW-
ABLE ENERGY WORLD (July 8, 2011), http://www.renewableenergyworld.com/rea/
news/article/2011/07/should-california-simply-adopt-german-solar-tariffs (discuss-
ing costs for energy in Germany as opposed to California).

148. Miguel Mendonca et al., Success Story: Feed-In Tariffs Support Renewable Fn-
ergy in Germany, E-PARLIAMENT, http://www.e-parl.net/eparliament/pdf/080603%
20FIT%20toolkit.pdf (last visited July 31, 2011); see also ETHAN N. ELKIND, UNIV. OF
CaL. BERKELEY CENTER FOR LAaw, ENERGY & THE ENvV’'T AND UCLA EnvTL. LAW CTR.,
IN Our Backyarp: How TO INCREASE RENEWABLE ENERGY PrRODUCTION ON Bic
BuiLpinGgs AND OTHER LocaL Spaces 1 (2009), http://www.law.berkeley.edu/files/
In_Our_Backyard.pdf (finding that “policy makers must expand and improve . . .
feed-in tariff incentive programs”).

149. See Emma Hughes, UK vs. German Feed-in Tariff: Where Are We Going
Wrong?, SorLAR POWER PorTAL (Jan. 20, 2011), http://www.solarpowerportal.co.
uk/blogs/uk_vs._german_feed-in_tariff_where_are_we_going_wrong5478/
(describing German market’s reaction to price changes and regulatory uncertainty
in UK.).
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interstate commerce.'®® An exception to that federal authority is estab-
lished by the Public Utility Regulatory Policies Act (“PURPA”), which pro-
vides that state public utility commissions have authority to establish rates
as long as they are based on the avoided cost for utilities’ wholesale
purchases from qualifying facilities.!>! Under FERC regulations, the
avoided cost may consider the ability to dispatch the facility, the availabil-
ity of the facility during peak periods, the “deferral of capacity additions,”
the “reduction of fossil fuel use,” and transmission savings such as line loss
savings.152

In 2012, the California Senate passed a feed-in tariff bill that is
targeted to help “the most impacted and disadvantaged communities with
high unemployment that bear a disproportionate burden from air pollu-
tion, disease, and other impacts from generation of electricity from the
burning of fossil fuels.”15% This bill would have established a feed-in tariff
for 375 MW of new distributed renewable resources in environmental jus-
tice communities. Specifically, this bill would have required long-term
contracts at rates set at “sufficient [levels] to meet the program targets.”!54
This approach has already proven effective in areas throughout the world,
and should be examined as a way to continue to increase development of
renewable energy projects.

V. NEw PoTeENTIAL WAYS TO ENCOURAGE ENERGY EFFICIENCY AND
RENEWABLE ENERGY IN ENVIRONMENTAL JUSTICE COMMUNITIES

The above policies are all mechanisms that have been proposed as
ways to encourage green development generally. Because policies that en-
courage green development in vulnerable communities should also re-
duce pollution, there may be other ways to increase these projects by
focusing on their environmental attributes. New ideas, such as these,
could be important ways to increase the availability of green resources, as
previous programs to incentivize renewable development are likely to dis-
appear in coming years.!>® The three ideas that this paper explores are

150. See 16 U.S.C. § 824d (2006) (discussing Federal Energy Regulatory Com-
mission’s power to regulate wholesale power). FERC requirements do not apply to
non-jurisdictional public entity sellers. See id. (discussing FERC requirements).

151. See 16 U.S.C. § 824a-3(b) (2006); 18 C.F.R. § 292.304(a) (2006) (stating
rates for purchases of wholesale energy).

152. 18 C.F.R. § 292.304(e) (2006). FERC clarified a state’s ability to set
avoided cost in a California Public Utilities Commission opinion. See generally, 133
FER.C 61059 (2010) (discussing state’s ability to set avoided cost).

153. Bill Number: AB 1990, OrriciaL CAL. LEcisLAaTION INFO., http://leginfo.
ca.gov/pub/11-12/bill/asm/ab_1951-2000/ab_1990_bill_20120329_amended_
asm_v98.html (last visited Dec. 18, 2012).

154. Id.

155. See, e.g., Ari Natter, Solar Industry Renews Push to Reinstate Cash Grant Pro-
gram, Despite Long Odds, 43 Exv'T Rep. 141 (2012) (describing likelihood of Con-
gress not reapproving cash grants to solar developers).
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encouraging development of green resources through settlements, use of
pollution fees, and mitigation measures.

A.  Encouraging Green Development Through Settlements—
Supplemental Environmental Projects

Many times, as part of a settlement, a potential violator can choose to
do an environmentally beneficial project, called a Supplemental Environ-
mental Project (“SEP”), in lieu of a penalty.15¢ In addition, the Clean Air
Act allows a court to order a “beneficial mitigation project,” which benefits
public health or the environment.'®? SEPs can help fund environmental
improvements in communities impacted by the alleged violation.!8
Likely due to these benefits, EPA has stated that it “encourages SEPs in
communities where environmental justice may be an issue.”!5% SEPs, thus,
may represent a viable way to potentially increase renewable energy and
energy efficiency improvements in environmental justice communities.!60

156. Memorandum from Steven A. Herman, Assistant Adm’r, U.S. Envtl. Prot.
Agency, to Regional Adm’rs of U.S. Envtl. Prot. Agency 3 (Apr. 10, 1998), available
at http:/ /www.epa.gov/ogwdw/wsg/wsg_119.pdf (“To further EPA’s goals to pro-
tect and enhance public health and the environment, in instances environmentally
beneficial projects, or Supplemental Environmental Projects (SEPs), may be part
of the settlement.”). The EPA defines SEPS as “environmentally beneficial
projects which a defendant/respondent . . . is not otherwise legally required to
perform.” Id. at 6. See United States v. Smithfield Foods, Inc., 982 F. Supp. 373,
375 (E.D. Va. 1997) (“[Als a matter of public policy, simply depositing civil penal-
ties into the vast reaches of the United States Treasury does not seem to be the
most effective way of combating environmental problems caused by a specific
polluter.”).

157. 42 U.S.C. § 7604(g) (2) (2006) (noting court “shall have discretion to
order that such civil penalties, in lieu of being deposited in [the U.S. Treasury], be
used in beneficial mitigation projects which are consistent with this chapter and
enhance the public health or the environment.”).

158. See Memorandum from Steven A. Herman, supra note 156, at 4 (discuss-
ing benefits of completing SEPs in areas where environmental justice is issue).

159. See id. (“Emphasizing SEPs in communities where environmental justice
concerns are present helps ensure that persons who spend significant portions of
their time in areas, or depend on food and water sources located near, where the
violations occur would be protected.”). Some states also encourage SEPs where
equity is an issue or list environmental justice as a consideration. See Steven Bonor-
ris, Environmental Enforcement in the Fifty States: The Promise and Pitfalls of Supplemental
Environmental Projects, 11 Hastings W.-N.W. J. EnvTL. L. & Por’y 185, 212 (2005)
(recommending stronger requirement for geographical nexus to promote envi-
ronmental justice).

160. Commentators have discussed the utility of SEPs for environmental jus-
tice communities generally. See, e.g., Douglas Rubin, How Supplemental Environmen-
tal Projects Can and Should Be Used to Advance Environmental Justice, 10 Mp. L.J. RACE,
ReLIGION, GENDER & Crass 179 (2010) (discussing how environmental justice com-
munities should use SEPs for Clean Water Act citizen suits); see also Patricia E.
Salkin, Environmental Justice Update—2010, SS001 ALI-ABA 625, 628 (2010) (noting
that at least seven states incorporate environmental justice into supplemental envi-
ronmental justice projects).
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To determine whether a proposed project is an appropriate SEP, EPA
evaluates whether the project meets the definition of a SEP, whether all
legal guidelines are satisfied, and whether the project fits a category of
SEPs.161 Although EPA’s policy only strictly applies to settlements where
EPA is a party, EPA is a party to many environmental settlements and it
also uses the policy to evaluate federal environmental citizen suit
settlements.162

As an initial inquiry, to meet the definition of a SEP, the proposed
project must be environmentally beneficial, in settlement of an enforce-
ment action, and not otherwise legally required.!®® Energy efficiency and
renewable resources can meet the definition of “environmentally benefi-
cial” because, as described above, lowering fossil-fuel energy needs bene-
fits public health and the environment.!5* A potentially larger issue is
whether the projects are otherwise legally required as injunctive relief or
as part of another state or local requirement.!®® Although renewable en-
ergy and energy efficiency improvements to facilities may be required as
injunctive relief, targeted investments in the community are unlikely to be
required.!'%% As for the state or local requirement, most renewable and
energy efficiency requirements do not require development in a specific
community, so unless there is a provision that the violator needs to de-
velop these resources pursuant to a requirement in a particular place, it is

161. See Memorandum from Steven A. Herman, supra note 156, at 4 (discuss-
ing factors evaluated to determine whether projects qualify as SEPs). After these
issues are evaluated, the agency determines the appropriate amount of penalty
mitigation and whether the project satisfies the implementation criteria. See id. at
2-4. Because this paper is examining a category of projects, these latter two steps
are not addressed here. For a detailed history on the evolution of the SEP policy,
see Kenneth T. Kristl, Making a Good Idea Even Better: Rethinking the Limits on Supple-
mental Environmental Projects, 31 V1. L. Rev. 217, 220-26 (2007) (detailing EPA’s
policies related to SEPs).

162. See Memorandum from Steven A. Herman, supra note 156, at 5 (discuss-
ing applicability of policy to EPA). As the EPA states, its SEP policy “applies to all
civil judicial and administrative enforcement actions taken under the authority of
the environmental statutes and regulations that EPA administers.” Id.

163. See id.

164. See supra Section I (discussing public health benefits of energy efficiency
and renewable projects).

165. See Memorandum from Steven A. Herman, supra note 156, at 6 (explain-
ing “not otherwise legally required to perform” requirement for qualifying as
SEP). As the EPA states, “[s]ince the primary purpose of this Policy is to obtain
environmental or public health benefits that may have occurred ‘but for’ the set-
tlement projects which the defendant has previously committed to perform or
have been started before the Agency has identified a violation are not eligible as
SEPs.” Id.

166. See, e.g., U.S. ExvTL. PROT. AGENCY, RESPONSES TO PuBLiIc COMMENTS ON
THE PROPOSED PREVENTION OF SIGNIFICANT DETERIORATION PERMIT FOR THE
ParmpaLeE Hysrib POwer Project 51 (2011), available at http://www.epa.gov/re-
gion9/air/permit/palmdale/palmdale-response-comments-10-2011.pdf (agreeing
that renewable energy requirements can be part of Best Available Control Tech-
nology determination under Clean Air Act).
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unlikely that projects in an environmental justice neighborhood would be
considered already legally required.!67

After determining that a project meets the definition of a SEP, the
next issue is whether it meets the applicable legal requirements.!® EPA
has interpreted its legal requirements as requiring a nexus to the underly-
ing statute and to its objectives.!®® Renewable energy and energy effi-
ciency projects should be able to meet this requirement since these
projects are likely to displace fossil fuel generation of electricity, which
emits air pollution. Thus, these projects are likely to prevent pollution.!7°
To establish the nexus between a particular project and the alleged viola-
tion, the project will likely need to be in the same geographical area.l”!
Having the SEP in the same geographical area will be particularly impor-
tant for communities impacted by the violation.!”?

EPA believes there are limitations for applying a SEP based on the
Federal Receipts Act, which generally requires that money from penalties
be paid to the U.S. Treasury,'”® but serious questions have been raised as
to whether this interpretation is valid.!”* Part of the reason for this poten-
tial legal issue is that EPA states all SEPs are in lieu of a penalty. But, if

167. See supra notes 1-50 (discussing lack of policies requiring measures in
environmental justice communities).

168. See Memorandum from Steven A. Herman, supra note 156 (listing legal
guidelines that EPA believes apply to SEPs). Questions have been raised about
whether these legal requirements make sense. See Kristl, supra note 161 (arguing
that nexus requirement is not legally justified).

169. See 31 U.S.C. § 3302(b) (2006). Due to this requirement, without a
nexus to the underlying violation, EPA believes it does not have authority to agree
with a SEP. See Memorandum from Walker B. Smith, Director, Office of Regula-
tory Enforcement, to Regional Counsel (Oct. 31, 2002), available at http://www.
epa.gov/compliance/enforcement/documents/policies/sep/sepnexus-mem.pdf.
EPA interprets the nexus requirement as important to follow its SEP Policy and to
comply with the Miscellaneous Receipts Act, which requires officials receiving
money for the Government deposit with the treasury.

170. See Memorandum from Steven A. Herman, supra note 156, at 4. EPA’s
SEP policy states “SEPs involving pollution prevention techniques are preferred
over other types of reduction or control strategies.” Id.

171. See Final EPA Supplemental Environmental Projects Policy Issued, 63
Fed. Reg. 24,796, 24,798 (May 5, 1998) (defining “immediate geographic area” as
“within a 50 mile radius of the site on which the violations occurred”).

172. See, e.g., Natural Res. Def. Council, Inc. v. Interstate Paper Corp., No.
487-169, 1988 WL 156749 (S.D. Ga. Nov. 22, 1988) (approving SEP in settlement
even though it did not have nexus to underlying violation); see also Bonorris, supra
note 159, at 212 (recommending stronger requirement for geographical nexus to
promote environmental justice).But, it is not clear that a court will require such a
nexus to exist.

173. See 31 U.S.C. § 3302 (2006) (requiring official or agent of Government
receiving money for Government to deposit money in Treasury); see also Memoran-
dum from Walker B. Smith, supra note 169 (noting requirements of Section
3302(b) (discussing application of SEP).

174. See Kristl, supra note 161 (arguing that nexus requirement is not legally
justified in part because there is no receipt or possession of money by federal
government).
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SEPs were deemed part of the economic benefit, or part of the package to
be considered when determining penalties, this requirement would argua-
bly not apply.!?®

Next, a project needs to fit within the paradigm of projects that are
generally deemed appropriate for a SEP. Energy efficiency and renewable
energy projects are within this realm. EPA has notably proposed renewa-
ble energy and energy efficiency project ideas such as constructing wind
turbines either on school property or on state land, installing solar panels
on school property as an educational opportunity and for emergency
backup, and energy audits and assessment.!7® In fact, as part of a recent
settlement with American Electric Power concerning its construction of a
facility in Arkansas, AEP agreed to construct or secure 400 MW of new
renewable energy resources.!”” In another agreement, a facility agreed to
not restart a coal facility and to reduce electricity demand in the
region.!78

In addition to meeting the technical requirements of a SEP, other
considerations must be made. To use a SEP to develop energy efficiency
and renewable resources in a vulnerable community, community input is
essential. As EPA acknowledges, community input in the development of
a SEP can lead to SEPs that better assist the community and help promote
environmental justice.!” One way to involve the communities is to facili-
tate submission of project ideas by the impacted community.'8® Problem-
atically, although SEPs are a potential way to help environmental justice
communities develop renewable energy and energy efficiency resources,
the percentage of settlements that include SEPs is low.18! This may be
due to the interpretation of the SEP policy. It may also be due to the
increased scrutiny of settlements. Notably, policy-makers have recently ex-
amined potential modifications to environmental settlement procedures

175. See id. (arguing SEPs do not need to be considered penalties). EPA does
not consider economic benefit payments the same as penalties. See id. (discussing
penalties). Economic benefit payments are intended to eliminate the advantage a
violator may have gained by delaying compliance. See id. (arguing that SEPs do not
need to be considered penalties).

176. See Memorandum from Granta Y. Nakayama, Assistant Adm’r, to Assis-
tant Adm’rs et al. (July 20, 2005), available at http://www.dsibiodiesel.com/pdf/
potentialproject-seps0607.pdf.

177. See Consent Decree, Sierra Club v. Army Corps of Eng’rs, 754 F.Supp.2d
1021 No. 10-04017 (W.D. Ark. Dec. 22, 2011) (agreeing to construct or secure
energy from total of four hundred megawatts of new Clean Energy Resources).

178. See Martha Kessler, Consent Decree Prohibits Use of Coal to Repower Massachu-
setts Plant in Future, 43 ENV’T REP. 323 (2012) (discussing consent decree filed in
Conservation Law Found. v. Dominion Energy New England, Inc., No. 10-11069
(D. Mass. Feb. 3, 2012)).

179. See Memorandum from Steven A. Herman, supra note 156.

180. See Bonorris, supra note 159, at 212 (discussing how SEP idea banks
could work and what states have developed to include community members).

181. See Kristl supra note 161, at 243-44 (finding only around 11-12% of set-
tlements from 1992-2006 include SEPs).
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that could change how settlements are formulated.!®2 SEPs could poten-
tially be a useful tool in helping environmental justice communities transi-
tion to green energy, but as discussed above, SEPs are currently
underutilized, and SEPs only occur when there is an alleged violation that
necessitates settlement.

B. Requiring Mitigation Under Environmental Assessment Statutes

Environmental assessment statutes that require mitigation are an-
other potential means of increasing green development in environmental
justice communities. An example of this type of statute is the California
Environmental Quality Act, which requires that projects be mitigated if
the measures are feasible.!83 Air emissions and greenhouse gas impacts
are subject to a mitigation analysis under these requirements.!8* To deter-
mine how to mitigate these impacts, a mitigation plan must be designed.
For instance, a court ordered that an environmental impact report
“should take advantage of any pertinent new information in analyzing the
Projects [sic] potential greenhouse gas emissions and their cumulative im-
pact on climate change, as well as defining legally adequate mitigation
measures to avoid those impacts.”'5 Generally, mitigation measures are
completed at the same site as the project that is being assessed. Mitigation
projects may potentially be able to reduce greenhouse impacts in the sur-
rounding area. Mitigation measures can be designed to “reduce the waste-
ful, inefficient, and unnecessary consumption of energy.”!8 This would
need to be more fully explored and would likely depend on the particular
project at issue.

182. See Federal Consent Decree Fairness Act, and the Sunshine for Regulatory Decrees
and Settlements Act of 2012: Hearing on H.R. 3041 and H.R. 3862 Before the Subcomm.
on Courts, Commercial and Admin. Law of the H. Comm. on the Judiciary, 112th Cong.
(2012) (hearing on consent decrees and settlements). Two bills have been pro-
posed in the U.S. House of Representatives that could impact consent decrees: the
Federal Consent Decree Fairness Act (H.R. 3041) and the Sunshine for Regulatory
Decrees and Settlements of 2012 (H.R. 3862). This proposed legislation could
open up settlements to more parties and potentially make it more difficult to enter
settlements. See Alan Kovski, Congress Urged to Modify Procedures Governing Environ-
mental Settlements, 43 Exv'T Rep. 351 (2012).

183. See CaL. Pub. REs. Copk § 21002 (West 2012) (discussing policy where
environmental effects will be examined when approving projects).

184. See CaL. CopE REcs. tit. 14, § 21083.05 (2012) (noting preparation, de-
velopment, and transmittal by specified date of guidelines for mitigation of green-
house gas emissions); CaL. CobE REas. tit. 14, § 15064.4 (2012) (requiring lead
agencies to analyze greenhouse gas emissions); CaL. Cope Recs. tit. 14,
§ 15126.4(c) (2012) (explaining that lead agencies must consider mitigation when
greenhouse gas emissions are significant); CarL. Cope Recs. tit. 14, § 15183.5(b)
(2012); see also generally CaL. CODE REGs. tit. 14, §§ 15000-15387 (2012) (detailing
California Environmental Quality Act Guidelines).

185. Communities for a Better Env’t v. City of Richmond, 108 Cal. Rptr. 3d
478, 498 (Cal. Ct. App. 2010).

186. Car. Pus. Res. Copk § 21100 (West 2011).
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Environmental justice issues may also arise in the context of mitiga-
tion measures for larger community plans. Recently, environmental jus-
tice issues have arisen in a suit related to compliance with a California law
that requires communities to prepare a “sustainable community strategy”
as part of their land and transportation plans.'8? After the San Diego As-
sociation of Governments adopted its compliance plan, environmental
and environmental justice groups filed suit alleging that the environmen-
tal assessment of the plan did not analyze the impact the plan would have
on public health nor did it have support for stating that it would not “dis-
proportionately affect the health of low-income minority communities.”!88
The California Attorney General filed a motion to intervene alleging the
plan had a similar environmental justice deficiency.'®® New York has also
taken steps to ensure that environmental justice is considered when evalu-
ating climate change impacts.!9° Commentators believe that these actions
may be precedential for actions throughout the country.!®! This is an
area that could be more fully explored to determine whether mitigation
measures for environmental assessment requirements could include green
development in vulnerable communities.

C. Fees to Comply with Air Requirements

Environmental justice communities often live in polluted areas that
are not meeting health protective standards. When determining how to
promote renewable development, possible fees associated with not meet-
ing the Clean Air Act requirements should be examined. Provisions of the
Clean Air Act suggest that promoting energy efficiency and renewable re-
sources is consistent with its purpose:

187. S.B. 375, (Cal. 2008), available at http://www.calapa.org/attachments/
wysiwyg/5360/SB375final.pdf.

188. Verified Petition for Writ of Mandate and Complaint for Injunctive Re-
lief at 12, Cleveland Nat’l Forest Found. & Ctr. for Biological Diversity v. San Diego
Ass’n of Gov’ts, No. 37-2011 (Cal. App. Dep’t Super. Ct. Nov. 28, 2011), available at
http://transitsandiego.files.wordpress.com/2011/12/cnff-v-sandag.pdf.

189. See Ex Parte Application of the People of the State of California for Leave
to Intervene at 10, Cleveland Nat’l Forest Found. & Ctr. for Biological Diversity v.
San Diego Ass’n of Gov’ts, No. 37-2011 (Cal. App. Dep’t Super. Ct. Jan. 25, 2012),
available at http://ag.ca.gov/cms_attachments/press/pdfs/n2614_2012-01-23_ex_
parte_application_to_intervene.pdf? (discussing adequacy of final environmental
impact reports). The California Attorney General stated that the environmental
assessment: “[d]oes not perform an adequate analysis to determine whether the
health impacts of exposure to increased particulate matter emissions will be more
severe for low-income or minority communities that already suffer from dispropor-
tionate health burdens from existing levels of localized air pollution.” Id.

190. See Environmental Justice Recently Adopted Regulations, N.Y. STATE DEP’T OF
ENvTL. CONSERVATION (July 12, 2012), http://www.dec.ny.gov/regulations/79626.
html; see also John Herzfeld, State Agency Issues Draft Regulations on Power Plant Siting,
Carbon Emissions, 43 ENv'T Rep. 173 (2012).

191. See Peter Hsiao et al., Environmental Justice as Environmental Impact: The
Intersection of Environmental Justice, Climate Change, and the California Environmental
Quality Act, 43 Exv’'T REP. 787 (2012) (discussing potential national impact).
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The purpose of this subchapter is to reduce the adverse effects of
acid deposition through reductions in annual emissions of sulfur
dioxide . . .. Itis also the purpose of this subchapter to encourage
energy conservation, use of renewable and clean alternative technologies,
and pollution prevention as a long-range strategy, consistent with
the provisions of this subchapter, for reducing air pollution and
other adverse impacts of energy production and use.!92

Pursuant to the Clean Air Act, areas are defined as either attaining or
not attaining the National Ambient Air Quality Standards (“NAAQS”),
which are set at a level EPA finds to be requisite to protect public
health.!9% For areas that are not attaining the standards set to protect
public health, the Clean Air Act requires states to detail their efforts to
ensure that the area attains air quality standards in a State Implementation
Plan (“SIP”).19% In general, new stationary sources must comply with the
lowest achievable emission rate (“LAER”), and existing sources must use
reasonably available control technology.19°

In addition to complying with the lowest achievable emission rate, the
Clean Air Act requires new or modified major sources in nonattainment
areas to obtain emission offsets from existing sources.!96 These offsets are
required to ensure that the total emissions in the area are lower after the
new or modified source begins operations.'®? Notably, unlike the na-
tional trading scheme under the Clean Air Act’s Acid Rain program, off-
sets need to come from the “same source or other sources in the same

192. 42 U.S.C. § 7651(b) (2006) (emphasis added).

193. See § 7409(a) (declaring regions of nonattainment are subject to addi-
tional restrictions); see also Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 476
(2001). Notably, although the NAAQS are required to be set at a level to protect
public health, some of these pollutants cause health impacts below the levels.

194. See § 7410(a) (providing that states submit draft SIP to EPA for review,
and upon EPA approval, SIP becomes federally enforceable); see also id. § 7410(k);
§ 7413.

195. See id. § 7501(3) (defining “lowest achievable emission rate”); see also id.
§ 7502(c) (1) (stating plan provision shall provide for implementation of all rea-
sonably available control measures). Notably, the offset requirement is a separate
requirement from the reasonably available control technology requirement. See
Natural Res. Def. Council v. Entl. Prot. Agency, 571 F.3d 1245 (D.C. Cir. 2009)
(ruling on EPA’s implementation of rules revising National Ambient Air Quality
Standard).

196. See42 U.S.C. § 7503(a) (1) (A) (“[Bly the time the source is to commence
operation, sufficient offsetting emissions reductions have been obtained, such that
total allowable emissions from existing sources in the region, from new or modi-
fied sources which are not major emitting facilities, and from the proposed source
will be sufficiently less than total emissions from existing sources” prior to opera-
tion of new or modified source).

197. See id. (describing how emission totals are lowered). To attempt to ac-
complish this, offset ratios are often set so that total emissions are reduced. These
ratios require that a greater amount of offsets are obtained to offset new emissions.
See id. § 7503(c). As a sanction, the EPA can require that the ratio of emission
reductions to increased emissions be at least two to one. See id. § 7509(b) (2).
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nonattainment area.”'%® States can require that these offsets take the
form of Emission Reduction Credits (“ERCs”)—emission reductions that
are “surplus, enforceable, permanent, and quantifiable”—which can be
purchased by those constructing or modifying a source.'9? A new facility
generally needs to purchase offsets that are generated from another
source of pollution shutting down or permanently lowering its pollution.
The local authority sets the amount of offsets needed to reduce a set pollu-
tion value. For example, emission reduction credits worth 1.5 tons may be
necessary to offset one ton of new pollution. In setting this ratio, a local
air quality area may be able to set up a requirement that a source purchase
a portion of the offsets from the local area, and then pay a set fee, which is
equivalent to a portion of the offset that could be used for a community
mitigation project. For example, for each new ton of emissions from a
new facility, the facility could buy 1.2 tons of emission reduction credits,
and pay the market rate for 0.8 tons into a fund for community mitigation
projects such as energy efficiency or renewable energy projects.

The Clean Air Act also has penalty requirements for areas that are not
meeting the NAAQS. For instance, for areas not meeting ozone standards,
the Clean Air Act imposes a fee of approximately $9,0002°° per ton of
volatile organic compounds (VOCs)—a precursor to ozone—that is above
a certain level.2°! These fees were enacted in the 1990 Clean Air Act
amendments to encourage areas to meet attainment deadlines.?°2 Yet, the

198. Id. § 7503(c)(1). The Clean Air Act also provides a limited exception to
requiring offsets being in nonattainment areas:
[T]The State may allow the owner or operator of a source to obtain such
emission reductions in another nonattainment area if (A) the other area
has an equal or higher nonattainment classification than the area in
which the source is located and (B) emissions from such other area con-
tribute to a violation of the national ambient air quality standard in the
nonattainment area in which the source is located.
Id.

199. Emissions Trading Policy Statement; General Principles for Creation,
Banking and Use of Emission Reduction Credits, 51 Fed. Reg. 43,814 (Dec. 4,
1986).

200. See Clean Air Act Advisory Comm., Presentation to the Envtl. Prot.
Agency: Clean Air Act Section 185, Nonattainment Fees (May 14, 2009), available at
http://www.epa.gov/air/caaac/pdfs/wyman_section_185_presentation.pdf.

201. See 42 U.S.C. § 7511d(b). The section provides that “[t]he fee shall
equal $5,000, adjusted in accordance with paragraph (3), per ton of VOC emitted
by the source during the calendar year in excess of 80 percent of the baseline
amount, computed under paragraph (2).” § 7511d(b)(1). The $5,000 is adjusted
for inflation. Id. § 7511d(b)(3). Sources are liable for fees until they reduce their
emissions to “80 percent of the baseline amount.” § 7511d(b) (1).

202. See S. Coast Air Quality Mgmt. Dist. v. Envtl. Prot. Agency, 472 F.3d 882
(D.C. Cir. 2006); see also 42 U.S.C. § 7511d(a) (describing general rule). The fees
apply “each calendar year beginning after the attainment date” for severe and ex-
treme ozone nonattainment areas, and the fees apply only “until the area is
redesignated as an attainment area for ozone.” § 7511d(a). The areas subject to
the penalties in 2009 were Baltimore, MD; Baton Rouge, LA; Sacramento, CA; New
York, NY; NJ; CT; Houston, TX; Southeast Desert, CA; South Coast CA; and San
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ability to use these fees for promoting renewable development or energy
efficiency is likely limited. The relevant section of the Clean Air Act pro-
vides that the fees collected by EPA shall be used “to carry out the
Agency’s activities for which the fees were collected,” and that the fees
collected by a state or local agency “shall be utilized solely to cover all
reasonable (direct and indirect) costs required to support the permit pro-
gram as set forth in subparagraph (A).”29% Despite this language, EPA has
suggested that states have more latitude in how they use the fees. In a
guidance document, which was later vacated by the D.C. Circuit, EPA in-
terpreted Section 185 stating:

The CAA does not specify how states may spend or allocate the
fees collected under a section 185 fee program. Therefore, states
have discretion on how to use the fees. We believe that one ben-
eficial approach would be to channel the fees into innovative
programs to provide incentives for additional ozone precursor
emissions reductions from stationary or mobile sources, or for
other purposes aimed at reducing ambient ozone concentrations
in the affected area.20%

This guidance document was struck down for reasons not related to this
provision.?%% Regardless, any attempt to not strictly conform to the lan-
guage of the statute here could be struck down.206

Notably, there is some latitude in how states administer nonattain-
ment programs. A recent ruling by the Ninth Circuit supports the idea
that EPA and states will need to take a closer look at communities to figure
out ways to reduce emissions in nonattainment areas. The Clean Air Act
allows states generally to come up with plans on how to reduce pollution
in areas not meeting air quality standards.2?? Nonattainment area plans

Joaquin Valley, CA. See Clean Air Act Advisory Comm., supra note 200. (discussing
subjected areas).

203. 42 U.S.C. § 7661a.

204. Memorandum from Stephen D. Page, Dir., Office of Air Quality Plan-
ning and Standards, to Regional Air Division Directors (Jan. 5, 2010), available at
http://www.epa.gov/airquality/ozonepollution/pdfs/20100105185guidance.pdf.

205. See Natural Res. Def. Council v. Envtl. Prot. Agency, 643 F.3d 311 (D.C.
Cir. 2011) (holding attainment alternative contained within guidance document
contravened language of CAA).

206. See Whitman v. Am. Trucking Ass’ns., 531 U.S. 457, 485-86 (2001) (“To
use a few apparent gaps in Subpart 2 to render its textually explicit applicability to
nonattainment areas under the new standard utterly inoperative is to go over the
edge of reasonable interpretation. The EPA may not construe the statute in a way
that completely nullifies textually applicable provisions meant to limit its discre-
tion.”); see also S. Coast Air Quality Mgmit. Dist., 472 F.3d at 895 (“EPA’s interpreta-
tion of the Act in a manner to maximize its own discretion is unreasonable because
the clear intent of Congress in enacting the 1990 Amendments was to the
contrary.”).

207. See 42 U.S.C. § 7416 (providing nothing in chapter precludes state from
adopting “any standard or limitation respecting emissions of air pollutants . . .
[except that the] State or political subdivision may not adopt or enforce any emis-
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are also required to provide “reasonable further progress” towards attain-
ment goals.208

Another place to explore is whether states can use fees for green-
house gas (“GHG”) reduction programs to create mitigation projects.20?
Other ideas that have been floated are different uses of cap and trade
funds.219 For example, one commentator suggested that the revenue
from a cap and trade program should be used as an energy refund for low-
income households.2!!

VI. Issuks To ExaMINE WHEN DESIGNING A PROGRAM

When designing a policy to encourage development of renewable en-
ergy and energy efficiency measures in an environmental justice neighbor-
hood, there are several key questions that need to be considered including
how the program will be funded, which neighborhoods will benefit from
the program, how a program can assure that residents benefit from it,
gentrification issues, and who should administer the program. Finally, po-
tential legal issues and challenges need to be examined.

A.  Program Funding

The financial mechanism is the primary issue that needs to be ad-
dressed when designing a policy to encourage green development in an
environmental justice community. There are several different ways to de-
sign programs, several of which are examined above. Often, the largest
barrier to renewable development in low-income neighborhoods is the ini-
tial upfront cost of installation, especially when the particular building is
rented by a tenant.?!? Scrutinizing current spending on other programs

sion standard or limitation which is less stringent than the standard or limitation
under such plan or section”); see also Oxygenated Fuels Ass’n v. Davis, 331 F.3d
665, 670 (9th Cir. 2003).

208. 42 U.S.C. § 7501. Reasonable further progress is defined as “such annual
incremental reductions in emissions of the relevant air pollutant as are required by
this part or may reasonably be required by the Administrator for the purpose of
ensuring attainment of the applicable national ambient air quality standard by the
applicable date.” Id.

209. See, e.g., A.B. 15632 (Cal. 2012) (relating to spending of cap and trade
revenues).

210. See, e.g., Cal/EPA Secretary Says Cap & Trade Funds Could Be Tapped for SB
375, INsipDEEPA (Feb. 17, 2012), http://environmentalnewsstand.com/index.php?
option=com_ppv&id=2390582&Itemid=305 (discussing how government official
suggested that cap and trade funds could be used to help local governments rede-
velop communities consistent with California’s greenhouse gas requirements).

211. See Chad Stone, Addressing the Impact of Climate Change Legislation on Low-
Income Households, 40 EnvTL. L. REP. NEWs & ANarysis 10555 (2010).

212. See CaL. ENERGY COMM'N, supra note 3, at 44; Nadia Ameli & Daniel M.
Kammen, The Linkage Between Income Distribution and Clean Energy Invest-
ments: Addressing Financing Cost 1 (Fondazione Eni Enrico Mattei, Working Pa-
per No. 10, 2012) (“Financing barriers represent a notable obstacle for energy
improvements and this is particularly the case for low-income households. Limited
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may free up funding for environmental justice focused programs. For ex-
ample, the California Public Utilities Commission recently froze the
$800,000 per month it was spending on publicity for its energy efficiency
programs because it was only a website.?!® Notably, however, due to in-
creased skepticism about renewable investment after the bankruptcy of
Solyndra, experts believe that renewable energy funding in general may
decrease.?1*

B. Beneficiaries of Program

It is important at the outset of developing a policy that encourages
green development in environmental justice communities to identify the
communities that should be targeted. Policymakers should examine the
tools that have been developed to identify vulnerable communities to de-
termine which neighborhoods should be eligible to receive the benefit
envisioned by the program. This step of the program design will likely
greatly depend on how the funds for the program are generated. For ex-
ample, if the program relies on rates from a particular utility, the scope of
the plan will likely be limited to customers of that particular utility.

Government and academic entities have developed tools to identify
environmental justice communities. EPA developed a tool called the Envi-
ronmental Justice Strategic Enforcement and Assessment Tool (E] SEAT),
which uses environmental, human health, compliance, and social demo-
graphic data to identify environmental justice neighborhoods.215 An envi-
ronmental justice screening method focused on California has also been

access to credit, due to socio-economic status and the lack of guarantees, are key
issues related to financing barriers.”).

213. See CaL. Pus. UtiLs. ComM’N, ASSIGNED COMMISSIONER’S RULING REGARD-
ING STATEWIDE MARKETING AND OUTREACH 1 (2011), available at http://docs.cpuc.
ca.gov/efile/RULINGS/145410.pdf (discussing freeze in spending).

214. Ari Natter, Analysts Predict Tough Year Ahead for Renewable Subsidies, Legisla-
tion, 43 ENnv'T ReP 17 (2012) (describing how Congress is more skeptical of renewa-
ble investment than it was in past due to problems with Solyndra, LLC).

215. See The Environmental Justice Strategic Enforcement Assessment Tool, U.S.
EnvrL. PrOT. AGENcy, http://www.epa.gov/compliance/ej/resources/policy/ej-
seat.html#environmental (last visited Sept. 24, 2012). According to EPA, the tool
is still in development and therefore is currently only for internal use. See id. Al-
though EPA’s tool has been considered a step forward by some in the environmen-
tal justice community, the tool has also been criticized for not catching enough
data to adequately identify communities. See generally CaL. ENVTL. JUSTICE ALLI-
ANCE, GREEN ZONES FOR EcoNoMIC AND ENVIRONMENTAL SUSTAINABILITY: A CON-
CEPT PAPER FROM THE CALIFORNIA ENVIRONMENTAL JUSTICE ALLIANCE (n.d.),
available at http://caleja.org/wp-content/uploads/2011/06,/2010_0000_green_
zones.pdf.



62 ViLLaNovA Law REVIEW [Vol. 58: p. 25

developed by a group of scientists.?!® Environmental groups have en-
dorsed this method.2!?

Even with these tools, however, identifying the particular community
to target can be a difficult endeavor because many factors that are hard to
quantify contribute to a community being vulnerable. For example, the
cumulative impacts of air pollution resources are not comprehensively
evaluated by regulatory agencies. Due to difficulties such as these, many
policies have relied primarily on numerical indicators of need such as en-
ergy burden. Recommendations have also targeted communities with the
highest energy burden for purposes of allocating federal energy fund-
ing.21® An analysis of the federal program that provides energy assistance
to low-income households found that the program would have greater suc-
cess if it gave higher benefits to those that paid more of their income for
energy.219

Although relying primarily on numerical indicators such as energy
burden may be seen as a simpler way to design a policy, it may not benefit
those most in need of emission reductions. As discussed above, economic
benefits are only one of the potential advantages for the community. A
policy that creates new development of renewable resources and energy
efficiency measures can also reduce the pollution burden in the communi-
ties. To effectively target communities where environmental and eco-
nomic burdens are an issue, environmental justice screening methods
should be utilized.

C. Assuring Benefits Accrue to Residents

The implementation of a green economy program in an environmen-
tal justice community needs to assure that the program benefits the re-
sidents. There are several types of benefits that may accrue from a green
economy program based on monetary benefits from lower energy bills to

216. See generally RacHEL MORELLO-FROscH, MANUEL PASTOR & Jim. SADD, Envi-
RONMENTAL JUSTICE SCREENING METHOD: INTEGRATING INDICATORS OF CUMULATIVE
ImpacT INTO REGULATORY DECISION-MAKING, http://arb.ca.gov/cc/ejac/meetings/
060910/ presentation.pdf (last visited Sept. 10, 2012) (describing elements of
screening method in presentation to California Air Resources Board).

217. See, e.g., CaL. ENVTL. JUSTICE ALLIANCE, supra note 215, at 1 (recom-
mending weatherization of homes to improve their energy efficiency and policies
that promote ownership of renewable resources).

218. See generally 42 U.S.C. § 8621 (2012); see also AppLiED Pus. PoLicy Re-
SEARCH INsT. FOR StuDY & Evaruvation, LIHEAP ENErRGY BUrRDEN EvALuATION
Stupy: FINAL REPORT, supra note 115, at 4-6 (analyzing extent to which Low In-
come Home Energy Assistance Act is actually serving communities with highest
energy burdens).

219. See AppLIED PUB. PoLicy RESEARCH INST. FOR STUDY & EVALUATION, supra
note 115, at 40 (concluding that “[t]he best way to increase targeting would be to
measure energy burden for LIHEAP [Low Income Housing Energy Assistance Pro-
gram] recipients and give higher benefits to households that have higher energy
burden [sic]”).
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job creation and pollution reduction.?2° A carefully designed program
will examine all of the potential benefits of the program and determine
who will receive those benefits. Green development may not help re-
sidents if this is not considered. For example, if renewable energy genera-
tion equipment is installed on buildings that are being rented, the
residents may not accrue the financial benefits unless a policy is developed
to assure that the tenants benefit from the development.??! One multi-
tenant building in Los Angeles overcame this issue often associated with
rental properties by passing on the utility savings to the tenants.??2

In addition, it is important to evaluate a program after it has been
initiated to determine who is benefiting from the program and whether it
is reaching the desired population. Audits help determine whether the
program is effectively targeting the intended goals.

Further, it is important to inform customers of the realistic impacts
that energy efficiency measures may have on their particular home’s en-
ergy needs.??? In addition, the program design itself needs to determine
the type of benefits that it wants to achieve. The more people the pro-
gram serves, depending on the funding mechanism, the less impact the
program may ultimately have. For example, an energy efficiency grant
program could give new light bulbs to a large number of people.?2* This,
however, may not have a significant impact on lowering the energy burden
and pollution in the communities. The better way may be to start by
targeting the most vulnerable members of the population and providing
more comprehensive energy efficiency investment.

220. See CAL. CTR. FOR SUSTAINABLE ENERGY ET AL., supra note 36, at 6-7 (dis-
cussing benefits of green economy program). For example, a California program
aimed at installing solar energy at multi-family low income residences has the fol-
lowing goals: stimulating development of solar power in affordable housing, im-
proving quality of affordable housing, decreasing energy costs without increasing
monthly expenses, and increasing awareness of benefits of solar. See id. at 6
(same).

221. See L.A. Bus. CounciIL INsT., supra note 119, at 14 (discussing benefits to
low-income families of green program).

222. See id. (“The beauty of the solar panels is that they offset our costs so
much so that we pay nothing for utilities, allowing us to funnel those savings into
our resident programs, providing computers, education programs and activities
for the community.”).

223. See NExUs MKT. RESEARCH, INC., supra note 14, at 6 (reporting “only lack-
luster satisfaction with program-induced energy savings” because some participants
were dissatisfied because they did not realize how much energy other items in
household use).

224. See id. at 117-18 (characterizing levels of energy efficiency goals as: “1.
Provide cost-effective services to the greatest number of households, thereby limit-
ing services primarily to lighting, and secondarily to the replacement of room air
conditioners and refrigerators”; “2. Provide only comprehensive weatherization,
including heating system repair and replacement, insulation, appliances and light-
ing measures and target those services to the most vulnerable households with
higher energy burdens, including the frail elderly, the disabled, and families with
young children”; and 3. A combined approach).
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D. Gentrification Issues

Research has shown that energy efficiency improvements increase the
value of homes.?2> Similar results have been shown for installation of re-
newable resources. A report by researchers at the Lawrence Berkeley Na-
tional Laboratory found that homes with solar panels sell for higher prices
than homes without solar panels.22® Although this research found that
the value roughly corresponded to the price of the solar system,??7 this
research demonstrates that installation of renewable systems can increase
the property value of a home.

A program designed to encourage green development in a commu-
nity needs to protect community members from the negative impacts of
gentrification. As the experience with other efforts has shown, once prop-
erty values rise, communities of color and low-income residents can be
forced to move because of higher property taxes and lack of available
housing due to redevelopment.??® Studies of gentrification have found
that changes in public policy can be the genesis of gentrification.??° In
order to assure that the policies encouraging green development truly
benefit local communities, measures should be taken at the outset to pre-
vent the negative impacts of gentrification from occurring. Actions that
can help prevent gentrification include: providing policies that protect
renters from displacement and rising rent; creating common land for
community development; and creating financing structures that help com-
munities take ownership in their residences.?30

225. See, e.g., ICF INT’L, INCORPORATING ENERGY EFFICIENCY INTO HOME-
FunDED AFFORDABLE HOUSING DEVELOPMENT, (2008), available at http:/ /www.icfi.
com/~/media/Files/ICFi/Reports/energy%20efficiency%20HOME.ashx  (dis-
cussing tools available to help calculate savings from energy efficiency measures).

226. See Ben HOEN, RyaN WISER, PETER CAPPERS & MARK THAYER, ERNEST OR-
LANDO LAWRENCE BERKELEY NAT'L. LAB., AN ANALYSIS OF THE EFFECTS OF RESIDEN-
TIAL PHOTOVOLTAIC ENERGY SYSTEMS ON HOME SALES PRICES IN CALIFORNIA iii
(2011), available at http:/ /eetd.lbl.gov/ea/emp/reports/1bnl-4476e.pdf (“Across a
large number of hedonic and repeat sales model specifications and robustness
tests, the analysis finds strong evidence that California homes with PV systems have
sold for a premium over comparable homes without PV systems.”).

227. See id. at 46 (finding that estimates for increased value of home from PV
installation ranges from $3.9 to $6.4 per installed watt, which “corresponds to a
premium of approximately $17,000 for a relatively new 3,100 watt PV system”).

228. See Matthias Bernt, The “Double Movements” of Neighbourhood Change: Gen-
trification and Public Policy in Harlem and Prenzlauer Berg, URBAN STUDIES, Nov. 2012,
at 3045, 3045-55, available at http://usj.sagepub.com/content/early/2012/03/
23/0042098012437746 (discussing negative impacts of gentrification).

229. See id. at 3057 (finding that “In both cases, neighbourhood change did
not happen as a structural result of anonymous market forces, but as an outcome
of changes in public policy. The conditions for the upgrading of the housing
stock, rent increases and the displacement of low-income groups did not simply
exist and were pushed forward by the work of markets—but markets had to be
made to work”).

230. See Kalima Rose, Combating Gentrification Through Equitable Development,
Race Poverty anp THE ENv'T (2002), http://urbanhabitat.org/node/919
(describing policy measures that have helped communities combat gentrification).



2013] ENVIRONMENTAL JUsTICE COMMUNITIES 65

E. Who Will Administer the Program?

Government entities, utilities, nonprofits, or other organizations can
administrate programs to encourage renewable development or increased
energy efficiency in environmental justice communities.?3! It is important
that policy-makers explore different options when determining how best
to administer the program.

One potential way to improve programs for communities is to have an
entity other than the utility run the fund. Due to issues with administra-
tion of the program, Maryland changed the administration of its low-in-
come energy efficiency program from the utilities to the Maryland
Department of Housing and Community Development.?32 An essential
part of administering a program is coordination between the various enti-
ties that have programs, which apply to these communities. As a report on
Connecticut’s program highlighted, although there are several programs
in the state, “there is little direct coordination or mutual understanding of
these programs and the overall budget available for them.”233

An example of an entity that has effectively managed a program that
helps vulnerable communities with energy needs is a California non-profit
called GRID.??* A recent evaluation of this non-profit found that it was
effectively implementing the program due to its program strategy, incor-
poration of education and job training, and its established relationships
with the community.?35 GRID’s program should be examined when deter-
mining the best way to administer a program to help vulnerable
communities.

F. Potential Legal Issues

Since a green economy will promote local development over remote
development, these rules and policies related to renewable development
must be cognizant of potential commerce clause issues. A number of com-
mentators have raised the potential concern over the constitutionality of
state renewable programs under the dormant commerce clause.236 The
dormant commerce clause limits actions that discriminate against inter-

231. See, e.g., Colo. Rev. Stat. § 40-2-127(2)-(3) (2012) (providing that com-
munity garden program may be owned and operated by “the qualifying retail util-
ity or any other for-profit or nonprofit entity or organization, including a
subscriber organization organized under this section” and that the “community
solar garden may be owned by a subscriber organization, whose sole purpose shall
be beneficially owning and operating a community solar garden”).

232. Md. Pub. Serv. Comm’n, Order No. 84569 (2011).

233. Nexus Mkr. ReseEArcH, ING., supra note 14, at 7.

234. GRID is a nonprofit organization focused on delivering affordable solar
energy to low-income customers.

235. See NavicanT CONSULTING, INC., supra note 42, at 130.

236. See, e.g., Steven Ferrey et al., Fire and Ice: World Renewable Energy and Car-
bon Control Mechanisms Confront Constitutional Barriers, 20 DUKE ENvTL. L. & PoL’y F.
125, 158-59 (2010) (discussing how states that have geographic restrictions in
their renewable programs raise Commerce Clause concerns).
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state commerce.?37 Facially discriminatory statutes are subject to a strict
scrutiny analysis and can only survive if there is a compelling state interest
and the statute is the least intrusive means to achieve that interest.?3® The
Supreme Court has found that “even if environmental preservation were
the central purpose” of the regulation, it “would not be sufficient to up-
hold a discriminatory regulation.”?® The Supreme Court has also found
that the “saving clause” of the Federal Power Act, which allows states to
regulate local electricity rates, does not exempt decisions related to rates
from the Commerce clause.?40

The potential implication of a dormant commerce clause challenge is
not just a theoretical exercise. A federal district court in California found
that California’s low fuel carbon standard violates the dormant commerce
clause.?#! California’s low fuel carbon standard included provisions to es-
timate and reduce GHG emissions from ethanol usage by determining,
among other things, the location of the ethanol producer.24? While strik-
ing the law down, the court found that, although states have an interest in
reduced GHGs, California could have achieved this through a less-discrim-
inatory means.?*® Other cases have also struck down requirements related
to preference for local fuel.24* Dormant commerce clause issues will also
likely arise in North Dakota’s challenge to a Minnesota law that prohibits
the state from importing power from any new large energy facility that
could contribute to the state’s carbon dioxide emissions.?4>

Depending on how a policy is written, preemption could also be a
concern. Pursuant to the U.S. Constitution’s Supremacy Clause, “Con-

237. The Commerce Clause provides that “[tlhe Congress shall have
Power . .. [t]o regulate Commerce . . . among the several States.” U.S. CONsT. art.
I, § 8, cl. 3. Several cases have found that this clause limits states from discriminat-
ing against interstate commerce. See, e.g., Wyoming v. Oklahoma, 502 U.S. 437,
454-55 (1992); New Energy Co. of Indiana v. Limbach, 486 U.S. 269, 273 (1988);
Hughes v. Oklahoma, 441 U.S. 322, 326 (1979).

238. See generally New Energy Co. of Indiana, 486 U.S. at 273-74. Cases have also
said that the discrimination should be justified by a factor unrelated to economic
protection. See generally Maine v. Taylor, 477 U.S. 131 (1986). Less strict scrutiny
applies when a statute only indirectly impacts interstate commerce. See generally
Brown-Forman Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573, 576
(1986).

239. West Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 204 n.20 (1994).

240. See Wyoming, 502 U.S. at 458 (“Congress must manifest its unambiguous
intent before a federal statute will be read to permit or to approve such a violation
of the Commerce Clause as Oklahoma here seeks to justify.”).

241. See generall) Rocky Mountain Farmers Union v. Goldstene, 843 F. Supp.
2d 1071, 1090 (E.D. Cal. 2011).

242. See generally Cal. Code. Regs. tit. 17, § 95481 (2011).

243. See Rocky Mountain Farmers Union, 842 F. Supp. 2d at 1093-94.

244. See Wyoming, 502 U.S. at 438-39 (striking down use of indigenous fuel
supplies); New Energy Company of Indiana v. Limbach, 486 U.S. 269, 271, 278-80
(1988) (stating income tax credits can only be given to in-state producers of fuel
additives).

245. See North Dakota v. Swanson, No. 11-3232 (D. Minn. Nov. 2, 2011) (chal-
lenging Minnesota’s Next Generation Energy Act).
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gress has the authority, when acting pursuant to its enumerated powers, to
preempt state and local law.”?#6 Preemption issues can arise when a state
regulates air pollution. For example, the Clean Air Act expressly preempts
all states except California from regulating fuels to reduce motor vehicle
emissions.?*” One way to minimize preemption concerns is to focus on a
particular utility’s retail customers.

VII. CoNcCLUSION

The impacts of climate change could be devastating unless programs
are put into place to help the most vulnerable communities adapt. Help-
ing environmental justice communities install renewable energy and en-
ergy efficiency resources are essential parts of a long-term solution to
remedy energy disparities.

246. Oxygenated Fuels Ass’n v. Davis, 331 F.3d 665, 667 (9th Cir. 2003). The
U.S. Constitution states that federal law “shall be the Supreme Law of the Land . . .
any Thing in the Constitution or laws of any State to the Contrary notwithstand-
ing.” U.S. ConsrT. art. VI, cl. 2.

247. See generally 42 U.S.C. § 7543(a) (2006). The Clean Air Act provides that:
“no State (or political subdivision thereof) may prescribe or attempt to enforce,
for purposes of motor vehicle emission control, any control or prohibition respect-
ing any characteristic or component of a fuel or fuel additive in a motor vehicle or
motor vehicle engine.” Id. § 7545(c) (4) (A). California is the only state that quali-
fies for a preemption waiver of Section 7543(a) or a Section 7543 (b) waiver. See
generally Engine Mfrs. Ass’n v. Envtl. Prot. Agency, 88 F.3d 1075, 1079 n.9 (D.C. Cir.
1996).
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